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textbook, purchased at a cost of $24,000, because they discussed “gay and lesbian 
partnerships” and other prohibited topics.314 By conducting anonymous interviews, I 
was able to obtain a copy of the textbook. The cover reads: “Health: The Basics, 
Rebecca J. Donatelle, Custom Edition for Canyons School District.”315 In a chapter 
on “Building Healthy Relationships and Understanding Sexuality,” a district official 
had made the following markings, to indicate the specific materials that the district’s 
review committee had rejected, pursuant to the state’s curriculum law:316 

 

 
 
It is difficult to imagine more compelling evidence of the enforcement of an anti-gay 
curriculum law. 
 
 b.  Wisconsin: Weak Enforcement 

 
In Wisconsin, the pattern of enforcement is markedly different.  On the books, 

Wisconsin’s curriculum law facially discriminates against lesbian and gay students by 
excluding same-sex couples from “marriage”—the only relationships that the 
curriculum sanctions. But the state’s education regulations and curriculum guidelines 
provide no evidence that the anti-gay language in the state’s curriculum law have been 
enforced.  

Wisconsin’s curriculum law requires “instruction that . . . presents abstinence 
from sexual activity as the preferred choice of behavior for unmarried pupils,” and 
“emphasizes that abstinence from sexual activity before marriage is the only reliable 
way to prevent pregnancy and sexually transmitted diseases, including [HIV] and 
[AIDS].”317 In 2006, the state legislature and Wisconsin voters approved a 
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constitutional amendment declaring that “Only a marriage between one man and one 
woman shall be valid or recognized as a marriage in this state.”318 

Paradoxically, the state later amended the curriculum law to prohibit the use of 
instructional materials that discriminate against students based on sexual orientation, 
among other traits.319 Although the Legislature cautioned that this provision should 
not be construed to prohibit “instruction on abstinence from sexual activity,”320 it 
made no attempt to reconcile this antidiscrimination provision with the state’s anti-
gay definition of marriage, which remained on the books. In 2013, the Wisconsin 
Department of Public Instruction issued curriculum guidelines that included 
information about sexual orientation, gender identity, and same-sex relationships, and 
specifically called for the “[i]nclusion of LGBTQ people or issues in school 
curricula.”321 
 
2.  Evidence from the Federal Government 

 
The most surprising evidence of a government enforcing anti-gay curriculum 

laws comes from the U.S. Department of Health and Human Services. For the last 
twenty years, under both Republican and Democratic administrations, the 
Department has distributed federal block grants for abstinence education programs 
pursuant to Title V of the Social Security Act, commonly known as Title V.322 As 
previously noted, Title V provides an eight-point definition of “abstinence 
education,” which states must comply with in order to qualify for federal grants.323 
The definition requires states to certify that programs funded under Title V “teach[] 
abstinence from sexual activity outside marriage as the expected standard for all school 
age children,”324 “teach[] that a mutually faithful monogamous relationship in context 
of marriage,”325 and “teach[] that sexual activity outside of the context of marriage is 
likely to have harmful psychological and physical effects.”326 Under Section 3 of the 
Defense of Marriage Act, the term “marriage” was defined to include “only a legal 
union between one man and one woman as husband and wife.”327 

Shortly after Section 3 was invalidated in Windsor, President Obama directed the 
Department of Justice “to identify every federal law, rule, policy, and practice in 
which marital status is a relevant consideration, expunge Section 3’s discriminatory 
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effect, and ensure that committed and loving married couples throughout the country 
would receive equal treatment.”328 One year later, the Department of Justice informed 
the President that “agencies across the federal government have implemented the 
Windsor decision to treat married same-sex couples the same as married opposite-sex 
couples for the benefits and obligations for which marriage is relevant, to the greatest 
extent possible under the law.”329  In response, the Department of Health and Human 
Services issued rules and guidance about Windsor’s impact on the administration of a 
wide range of federal laws, programs, and organizations.330 The Department issued 
specific guidance about Windsor’s impact on a number of federal grant programs, 
encouraging grantees to recognize same-sex spouses as family members, and provide 
equal services and support to same-sex marriages.331  

To date, however, the Department has not issued any guidance about Windsor’s 
impact on the administration of “abstinence education” programs under Title V. In 
2016, the Department’s Title V funding announcement still warned states that “no 
funds can be used in ways that contradict the eight A-H components of Section 
510(b)(2).”332 To qualify for these funds, abstinence education providers must provide 
written assurances that they “understand and agree formally to the requirement of 
programming to not contradict section 510 (b)(2) A-H elements,” and that they use 
only materials that “do not contradict section 510(b)(2) A-H elements.”333 

In fiscal year 2016, the Department distributed more than $58 million in Title V 
funds to thirty-six states and two U.S. territories.334 Two-thirds of these funds were 
received by the twenty states governed by anti-gay curriculum laws.335 Unless the 
Department (or a third party) conducts a comprehensive review of the curricula 
taught by these grantees, it is impossible to know how many grantees teach abstinence 
education in a discriminatory manner, excluding same-sex couples from the definition 
of “marriage.” Given the history of abstinence education programs, and the religious 
and political affiliations of the organizations that developed them, there are strong 
reasons to presume that abstience education providers have not updated these 
programs to reflect the Supreme Court’s rulings in Windsor and Obergefell. When third-
parties have reviewed the content of abstinence education programs, they have found 
that these programs systematically ignore and stigmatize same-sex relationships.336 
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IV.  UNCONSTITUTIONALITY: A DENIAL OF EQUAL PROTECTION OF THE LAWS 
 
The question of constitutionality has hovered over anti-gay curriculum laws 

from the beginning. In National Gay Task Force, the district court suggested that if 
Oklahoma’s law were used to discipline “a teacher who merely advocates equality . . . 
openly discusses homosexuality . . . [or] assigns for class study articles and books 
written by advocates of gay rights . . . . it would likely not meet constitutional 
muster.”337 But the Tenth Circuit observed that Oklahoma’s “statute does not require 
that the teacher’s public utterance occur in the classroom”—suggesting that if the law 
had been limited to the classroom, it might have been constitutional.338 

Although this issue remains unresolved, legal scholars have published only a 
handful of articles on the constitutionality of anti-gay curriculum laws since National 
Gay Task Force was decided, over twenty years ago.339 Perhaps because no court has 
ruled on this question, this literature relies on a wide range of legal theories, many of 
which conflict with each other, and are based on contested interpretations of the 
Equal Protection Clause and the Free Speech Clause. For example, authors disagree 
about whether anti-gay curriculum laws should be subject to heightened scrutiny,340 
“rational review with a bite,”341 or traditional rational basis review under the Equal 
Protection Clause.342 One author claims that “the strongest potential challenge to 
these statutes would be a teacher’s First Amendment claim,”343 while another 
concludes that “‘no promo homo’ laws are likely valid under the First 
Amendment.”344 In light of these conflicts, the moment is ripe for a thorough analysis 
of the relevant case law, focused on specific rulings of the Supreme Court.  

This Part focuses on the equal protection challenge to anti-gay curriculum laws, 
rather than the free speech challenge. The equal protection challenge is more 
straightforward to analyze for both pragmatic and doctrinal reasons. First, the equal 
protection challenge depends on a single quality that is shared by all anti-gay 
curriculum laws: the fact that they facially discriminate against lesbian, gay, and 
bisexual people. By contrast, the free speech challenge depends on the specific 
meaning and scope of each state’s anti-gay curriculum law—issues that vary 
significantly from one jurisdiction to another.345 

Second, the equal protection challenge is based on four majority opinions issued 
by the Supreme Court over the last two decades, which represent a consistent trend in 
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the Court’s analysis of anti-gay laws: Romer v. Evans;346 Lawrence v. Texas; 347 United 
States v. Windsor; 348 and Obergefell v. Hodges. 349 In these four landmark rulings, the Court 
has invalidated every anti-gay law that has come before it, without identifying the level 
of scrutiny that applies to it. Although two of these cases were primarily analyzed 
under a due process framework, rather than an equal protection framework,350 the 
Court expressly addressed and endorsed the equal protection claims in all four 
cases.351 By relying on the principles articulated in these cases, this Part explains why 
the equal protection challenge against anti-gay curriculum laws is likely to prevail in all 
federal courts, regardless of what level of scrutiny is applied to them.352 
 

A.  Standing: Injury and Stigma 
 

Before a court will hear a plaintiff’s challenge to an anti-gay curriculum law, it 
must be persuaded that the plaintiffs have standing to challenge it. To establish 
standing to challenge a law under the Equal Protection Clause, the Supreme Court has 
required plaintiffs to show that they have been personally “injured” or “stigmatized” 
by the law’s enforcement.353 

In Romer, Lawrence, Windsor, and Obergefell, the Court specifically found that anti-
gay laws “injure” and “stigmatize” lesbian, gay, and bisexual people. In Romer, the 
Court found that the challenged law “inflicts on [gays and lesbians] immediate, 
continuing, and real injuries,”354 and “classifies homosexuals . . . to make them 
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unequal to everyone else.”355 In Lawrence, the Court found that the challenged law was 
“an invitation to subject homosexual persons to discrimination both in the public and 
in the private spheres,”356 which “demean[ed] the lives of homosexual persons.”357 In 
Windsor, the Court held that the challenged law had “the purpose and effect to 
disparage and to injure those whom the State, by its marriage laws, sought to 
protect.”358 And in Obergefell, the Court held that “laws excluding same-sex couples 
from the marriage right impose stigma and injury of the kind prohibited by our basic 
charter.”359 Finally, in both Windsor and Obergefell, the Court found that anti-gay 
marriage laws “humiliate” the children of same-sex couples,360 by making it “more 
difficult for the children to understand the integrity and closeness of their own family 
and its concord with other families in their community and in their daily lives,”361 and 
by “instruct[ing] . . . officials, and indeed all persons with whom same-sex couples 
interact, including their own children, that their marriage is less worthy than the 
marriages of others.”362 

The same reasoning applies to anti-gay curriculum laws. By prohibiting or 
restricting classroom instruction about “homosexuality,” these laws instruct lesbian, 
gay, bisexual students, and students raised by same-sex couples, that “homosexuality” 
is too shameful, immoral, or unlawful to be openly discussed.363 By doing so, these 
laws deny these students an equal opportunity to learn basic information about 
themselves and their families—information about the social prevalence and legal 
status of their own feelings, relationships, identities, and family members. 

In some instances, the stigma imposed by anti-gay curriculum laws is explicitly 
conveyed in the statute itself. In Texas, for example, the law requires instruction that 
“homosexuality is not a lifestyle acceptable to the general public and homosexual 
conduct is a criminal offense.”364 In Oklahoma, the law requires instruction that 
“homosexual activity” is “primarily responsible” for “the AIDS virus.”365 

In other instances, the stigma arises from the interplay between the state’s 
curriculum law and the state’s sodomy law. In Mississippi, the law requires instruction 
in “the current state law related to . . . homosexual activity,”366 while defining sodomy 
as a Class B misdemeanor.367 In Utah, the law prohibits teachers from using “any 
means or methods that facilitate or encourage the violation of any state or federal 
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criminal law by a minor or an adult,”368 while defining sodomy as a Class C 
misdemeanor.369 To the extent that the state’s sodomy laws are enforced through the 
state’s curriculum laws, they “demean the lives of homosexual persons”—like the 
sodomy laws to which they refer.  

In seventeen states, the law requires instruction on the benefits of “abstinence 
from sexual activity outside of marriage,” while defining the term “marriage” to 
exclude same-sex couples.370 To the extent that the state’s marriage laws are enforced 
through the state’s curriculum laws, they impose many of the same stigmas identified 
in Windsor and Obergefell: “a stigma upon all who enter into same-sex marriages,”371 
and a stigma on the children of these marriages.372 In addition, as one lower court 
explained in another marriage case, these laws impose a stigma on lesbian and gay 
children, “who will grow up with the knowledge that the State does not believe they 
are as capable of creating a family as their heterosexual friends.”373 

On top of these insults, anti-gay curriculum laws inflict more tangible injuries. 
As a pedagogical matter, these laws deny lesbian, gay, and bisexual students the 
opportunity to learn basic information about their own attractions, relationships, and 
identities, as heterosexual students so. Likewise, these laws deny the children of same-
sex couples the chance to learn about their own family members, as the children of 
heterosexuals do. Under many of these laws, teachers seem facially prohibited from 
information students that “same-sex couples may exercise the fundamental right to 
marry,” or that “psychiatrists and others [have] recognized that sexual orientation is 
both a normal expression of human sexuality and immutable,” notwithstanding the 
Court’s ruling in Obergefell.374 

To make matters worse, anti-gay curriculum laws contribute to bullying and 
harassment of LGBT students. Research demonstrates that LGBT students are 
exposed to pervasive bullying in our nation’s schools375—and that school-place 
bullying exposes students to increased risks of school dropout,376 unemployment,377 
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and suicide.378 Moreover, studies show that when LGBT students attend schools that 
adopt LGBT-inclusive curricula, they face lower risks of HIV, pregnancy, bullying, 
and suicide.379 In some cases, schools have specifically cited anti-gay curriculum 
policies as justification for failing to protect LGBT students from bullying,380 or for 
denying students the right to form LGBT organizations.381 By making such claims, 
schools have effectively demonstrated how anti-gay curriculum policies threaten the 
legal status and well-being of LGBT students. 
 

B.  Classification: Conduct and Status 
 

Once standing is established, the next issue is identifying the class targeted by 
the challenged laws. In sodomy and marriage cases, states have attempted to avoid 
equal protection challenges by claiming that anti-gay laws target homosexual conduct, 
not homosexual status.382 For example, a state might claim that in an anti-gay 
curriculum law, the term “homosexuality” refers not to lesbian, gay, or bisexual 
people, but to sexual activity between two persons of the same sex. Because anyone 
can engage in such conduct, anti-gay curriculum laws do not discriminate against 
anyone. By targeting conduct, rather than status, these laws treat everyone alike. 

There are two flaws in this argument. First, the distinction between status and 
conduct is nearly always belied by the text of anti-gay curriculum laws. Unlike sodomy 
laws, most anti-gay curriculum laws refer broadly to sexual orientation itself, rather 
than referring specifically to sexual activity between two persons of the same sex. In 
Arizona, for example, the law refers to “a homosexual life-style”383—a term defined 
to include “the typical way of life of an individual, group, or culture.”384 In Utah, the 
law refers to “homosexuality”—a term defined to include “the quality or state of 
being homosexual,” as well as “sexual activity with another of the same sex.”385 And 
nearly all anti-gay curriculum laws refer to “marriage”—a term that includes “the state 
of being united as spouses in a consensual and contractual relationship recognized by 
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law.”386 By using terms like “lifestyle,” “homosexuality,” and “marriage,” these laws 
target more than a person’s sexual conduct. 

In any event, the Supreme Court has specifically rejected the claim that laws can 
pass constitutional muster by targeting homosexual conduct rather than homosexual 
status. Justice O’Connor originally developed this principle in her concurring opinion 
in Lawrence v. Texas, reasoning that because the Texas sodomy law “targeted . . . 
conduct that is closely correlated with being homosexual,” it was “directed at gay 
persons as a class.”387 A majority of the Court expressly adopted Justice O’Connor’s 
reasoning in Christian Legal Society v. Martinez, observing that “our decisions have 
declined to distinguish between status and conduct in this context.”388 In Obergefell v. 
Hodges, the Court reaffirmed that laws against same-sex sodomy and same-sex 
marriage were targeted at “gays and lesbians,”389 even though they prohibited people 
of all sexual orientations from engaging in intimacy and marriage with other people of 
the same sex. 
 

C.  The Level of Scrutiny 
 

The next issue is what level of scrutiny applies to anti-gay curriculum laws, given 
that they discriminate against lesbian, gay, and bisexual people. Traditionally, the 
Court has considered four factors in determining whether discrimination against a 
class triggers heightened scrutiny under the Equal Protection Clause: (1) whether the 
class has a characteristic that “frequently bears [a] relation to ability to perform or 
contribute to society”;390 (2) whether the class has been historically “subjected to 
discrimination”;391 (3) whether the class exhibits “obvious, immutable, or 
distinguishing characteristics”;392 and (4) whether the class is “a minority or politically 
powerless.”393 These factors were originally articulated by a plurality of the Court in 
Frontiero v. Richardson,394 but they have been mentioned by a majority of the Court in 
subsequent cases.395  

In the years since Frontiero, the Supreme Court has had several opportunities to 
decide whether the class of lesbian, gay, and bisexual persons satisfies these criteria. It 
has repeatedly declined to do so. In Obergefell, as in Lawrence, the Court invalidated 
anti-gay laws because they excluded lesbian and gay persons from a constitutionally 
protected right. Because both cases involved laws that infringed upon constitutionally 
protected rights, the Court was not obliged to decide whether anti-gay laws are 
subject to heightened scrutiny under the Equal Protection Clause.  
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In Obergefell, however, the Court made several findings that address the 
traditional criteria used to determine whether a classifcation warrants heightened 
scrutiny—findings that support the application of this standard to anti-gay laws. First, 
the Court described the country’s long history of discrimination against lesbian and 
gay people in criminal law, government employment, military service, and 
immigration law.396 Second, the Court found “powerful confirmation from the law 
itself that gays and lesbians can create loving, supportive families”397—indicating that 
sexual orientation is not relevant to an individual’s abilities. Finally, the Court declared 
that “sexual orientation is both a normal expression of human sexuality and 
immutable.”398 In light of these findings, one can easily imagine the Court declaring 
that anti-gay laws are subject to heightened scrutiny under the Equal Protection 
Clause. 

Alternatively, one can just as easily imagine the Court finding that anti-gay 
curriculum laws are “discriminations of an unusual character,” which require “careful 
consideration” under the Equal Protection Clause. In Romer, the Court held that “the 
absence of precedent” associated with a particular law “is itself instructive,” because 
“discriminations of an unusual character especially suggest careful consideration to 
determine whether they are obnoxious” to the Equal Protection Clause.399 In Windsor, 
the Court reaffirmed this principle, holding that “[i]n determining whether a law is 
motived by an improper animus or purpose, discriminations of an unusual character 
especially require careful consideration.”400 The Court has not clarified whether the 
“careful consideration” triggers by “discriminations of an unusual character” 
represents a new form of heightened scrutiny, or a subtle twist in the application 
rational basis review.401 In any event, the Court’s analysis of the laws challenged in 
Romer and Windsor applies equally well to anti-gay curriculum laws: History offers few, 
if any, examples of laws that prohibit or restrict instruction about a class of persons in 
the curriculum of public schools.402 
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the Court has not regarded laws targeting abortion or pregnancy as forms of discrimination 
based on sex. See Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270 (1993); Geduldig v. 
Aiello, 417 U.S. 484, 496-497 & n.20. 
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But it hardly matters. After all, the Court has managed to invalidate four anti-gay 
laws in the last twenty years without identifying the level of scrutiny that applies to 
them. In Romer v. Evans, the Court found that an anti-gay law did not bear “a rational 
relationship to a legitimate governmental purpose,”403 which is the standard 
terminology of rational basis review. In both Lawrence and Windsor, the Court found 
that no “legitimate” interest justified the harms inflicted by anti-gay laws, without 
specifying a level of scrutiny.404 And in Obergefell, the Court found that anti-gay 
marriage laws violated the “fundamental right to marry,” again without specifying a 
level of scrutiny.405 In light of these rulings, one can just as easily imagine the Court a 
third option: Rather than specifying a level of scrutiny, the Court can strike down 
anti-gay curriculum laws by applying the principles articulated in Romer, Lawrence, 
Windsor, and Obergefell. 
 

D.  The State’s Interests 
 

Rather than attempting to parse the level of scrutiny applied in Lawrence, Windsor, 
or Obergefell,406 this Part proceeds under the analytical framework that the Court 
claimed to be applying in Romer: At the very least, anti-gay curriculum laws must 
satisfy rational basis review.407 Under this standard, laws “must bear a rational 
relationship to a legitimate governmental purpose,”408 and “a bare . . . desire to harm a 
politically unpopular group cannot constitute a legitimate governmental interest.”409 

Historically, state legislatures have the following concerns to justify the adoption 
of anti-gay curriculum laws: (1) the promotion of moral disapproval of homosexual 
conduct; (2) the promotion of children’s heterosexual development; (3) the 
prevention of sexually transmitted infections; and (4) the federalist tradition that 
grants states broad authority to regulate public schools. As this Section explains, the 
first and second interests do not qualify as “legitimate,” under the principles 
articulated in Romer, Lawrence, Windsor. The third and fourth interests are legitimate, 
but anti-gay curriculum laws are not rationally related to either of them.  
 
  

																																																								
403 517 U.S. at 635. 
404 Lawrence, 539 U.S. at 578; Windsor, 133 S.Ct. at 2696. 
405 135 S.Ct. at 2602, 2605. 
406 See, e.g., Carpenter, supra note __, at 217-218; Laurence H. Tribe, Lawrence v. Texas: 

The “Fundamental Right” that Dare Not Speak Its Name, 117 HARV. L. REV. 1893 (2004). 
407 But see, e.g., Kenji Yoshino, The New Equal Protection, 124 HARV. L. REV. 747, 759, 760 

(2011) (arguing that “commentators have correctly discerned a new rational basis with bite 
standard” in Romer). My argument does not depend on the premise that Romer actually applied 
traditional rational basis review. Rather, my claim is that anti-gay curriculum laws cannot 
satisfy the principles articulated in Romer, Lawrence, Windsor, and Obergefell—whatever one 
chooses to call them. 

408 Romer, 517 U.S. at 635. 
409 Id. at 634. 
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1.  Moral Disapproval 
 

First, states could argue that anti-gay curriculum laws promote moral disapproval 
of homosexual conduct. In Alabama and Texas, for example, the law affirmatively 
requires teachers to instruct students that “homosexuality is not a lifestyle acceptable 
to the general public.”410 These provisions were adopted shortly after the Supreme 
Court held, in Bowers v. Hardwick, that Georgia’s sodomy law was justified by “the 
presumed belief of a majority of the electorate in Georgia that homosexual sodomy is 
immoral and unacceptable.”411 

But of course, Bowers has been overruled.412 And on three occasions, the Court 
has rejected the claim that moral disapproval of homosexual conduct is sufficent to 
justify anti-gay laws. In Romer, the State of Colorado sought to justify the challenged 
law by invoking the state’s interest in protecting “the contours of social and moral 
norms,”413 and defended “the validity of legislating on the basis of moral 
judgment.”414 The Court held that the challenge law was “inexplicable by anything but 
animus toward the class it affects.”415  In Lawrence, the State of Texas argued that the 
challenged law “the State’s long-standing moral disapproval of homosexual 
conduct.”416 Overruling Bowers, the Court held that “the fact that the governing 
majority in a State has traditionally viewed a particular practice as immoral is not a 
sufficient reason for upholding a law prohibiting the practice.”417 Finally, in Windsor, 
the Court observed that Congress had offered moral justifications for the challenged 
law—“moral disapproval of homosexuality,” “a moral conviction that heterosexuality 
better comports with traditional (especially Judeo-Christian) morality,” and “an 
interest in protecting the traditional moral teachings reflected in heterosexual-only 
marriage laws.”418 The Court held that the law was “motived by an improper 
animus”—an “avowed purpose . . . to impose a disadvantage, a separate status, and so 
a stigma upon all who enter into same-sex marriages.”419 In each case, the Court 
explicitly found that the injuries inflicted by the challenged anti-gay laws were not 
justified by any “legitimate” interests.420 

 
2.  Children’s Heterosexual Development 

 
Second, states could argue that anti-gay curriculum laws promote children’s 

heterosexual development. In Utah, for example, the state’s curriculum law prohibits 
school employees from doing anything that would “support or encourage criminal 

																																																								
410 ALA. CODE  §16-40A-2; TEX. HEALTH & SAFETY CODE ANN. §85.007 & §163.002. 
411 478 U.S. 186, 196 (1986). 
412 Lawrence, 539 U.S. at 578. 
413 Petitioner’s Brief at 40, 1995 WL 310026. 
414 Petitioner’s Reply Brief at 16 n.27, 1995 WL 466395. 
415 Romer, 517 U.S. at 632. 
416 Respondent’s Brief at 42, 2003 WL 470184. 
417 Lawrence, 539 U.S. at 577. 
418 Windsor, 133 S.Ct. at 2693. 
419 Id. 
420 Id. at 2696; Lawrence, 539 U.S. at 578; Romer, 517 U.S. at 632. 
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conduct by students, teachers, or volunteers” because “school employees . . . serve as 
examples to their students.” 421 To justify this law, the Legislature argued that “steps 
need to be taken to . . . prevent and discourage peer pressured, directed, or 
encouraged premature self-identification with a non-heterosexual orientation.”422  

To be sure, the Supreme Court has recognized that states may regulate public 
schools based on the premise that “a teacher serves as a role model for his students, 
exerting a subtle but important influence over their perceptions and values.”423 But in 
Obergefell, the Court specifically found that “sexual orientation is a normal expression 
of human sexuality and immutable.”424 Whatever one thinks of this finding,425 it 
destroys the factual and moral predicate for the state’s aspirations. If homosexuality is 
“immutable,” then it cannot be deterred; if homosexuality is “normal,” there is no 
reason to try.  

In any event, the Court’s rejection of moral disapproval in Romer, Lawrence, and 
Windsor forecloses this argument, too. After all, the state’s interest in promoting 
children’s heterosexual development is nothing more than a thinly-veiled moral 
objection to homosexuality itself. Because states do not have a legitimate interest in 
promoting moral disapproval of homosexuality, they do not have an interest in 
encouraging children to be heterosexual, or discouraging them from being lesbian, 
gay, or bisexual. When objections to children’s homosexuality are articulated in these 
terms, they represent a desire to minimize the number of people who become lesbian, 
gay, and bisexual—and thus, the number of people who will someday be lesbian, gay, 
and bisexual. To the extent that this objection betrays a fantasy of “a world without 
any more homosexuals in it,”426 it is a paradigm of “animus toward the class.”427 

 
3.  Sexually Transmitted Infections 

 
Third, states could argue that anti-gay curriculum laws are rationally related to 

the state’s interest in promoting “public health”—namely, the prevention of 
HIV/AIDS and other sexually transmitted infections. In Oklahoma, for example, 
teachers must instruct students that “engaging in homosexual activity . . . is now 
known to be primarily responsible for contact with the AIDS virus.”428 And in 
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Arizona, teachers are prohibiting from providing “instruction which . . . [s]uggests 
that some methods of sex are safe methods of homosexual sex.”429 

In both Bowers and Lawrence, the parties and amici sharply disputed whether 
sodomy laws were rationally related to the prevention of HIV/AIDS and other 
sexually transmitted infections.430 In Bowers, the majority did not rely on this interest 
while upholding the law; in Lawrence, the majority did not discuss this interest while 
invalidating the law.431 The Court’s silence on this subject is significant—especially 
given the Lawrence Court’s invalidation of an anti-gay law. In order to reach this result, 
the Court must have concluded that the state’s interest in public health—like the 
state’s interest in public morals—was not sufficient to justify the sodomy law’s 
“intrusion into the personal and private life of the individual.”432	

Shortly after Lawrence was decided, the Kansas Supreme Court relied on Lawrence 
to unanimously reject a public health justification for an anti-gay sodomy law.433 In 
State v. Limon, a gay teenager had been sentenced to a prison term of 206 months, and 
required to register as a “persisent sexual offender,” for engaging in “consensual oral 
contact with the genitalia” of another male teenager.434 Under the state’s law, if the 
defendant had engaged in consensual sex with a female teenager, he would have 
received a sentence of only thirteen to fifteen months and would not have been 
required to register as a sex offender.435 In defense of Limon’s sentence, the State 
argued that homosexual conduct posed a higher risk of HIV infection than 
heterosexual conduct.436 By discouraging minors from engaging in homosexual 
conduct, the State claimed, the law was protecting minors from exposure to HIV 
risk.437  

But as the Kansas Supreme Court explained, the connection between same-sex 
intimacy and HIV risk is exceptionally weak.438 Echoing the petitioner’s brief in 
Lawrence, the court listed three examples of the law’s over- and under-inclusiveness. 
First, “the risk of transmission of the HIV infection through female to female contact 
is negligible,” while “the gravest risk of sexual transmission for females in through 
heterosexual intercourse.”439 Second, “[t]here is a near-zero chance of acquiring the 
HIV infection through the conduct which gave rise to this case, oral sex between 

																																																								
429 ARIZ. REV. STAT. ANN. §15-716(C). 
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males, or through cunnilingus.”440 Finally, even “the risk of HIV transmission during 
anal sex with an infected partner is the same for heterosexuals and homosexuals.”441 
For these reasons, the court concluded, the State’s public health claims did “not 
satisfy . . . the rational basis test.442 

In anti-gay curriculum laws, the link between homosexual conduct and sexually 
transmitted infections is even weaker than in anti-gay sodomy laws. Unlike the 
sodomy laws challenged in Lawrence and Limon, most anti-gay curriculum laws do not 
specify the types of sexual activity that they seek to deter. By using terms like the 
“homosexual lifestyle,” “homosexuality,” and “marriage,” anti-gay curriculum laws 
sweep in a “way of life,” a “quality or state of being,” and a “contractual relationship 
recognized by law”—far more than oral and anal intercourse between two persons of 
the same sex.443  

But among this argument’s many fallacies, the law’s inclusion of “female to 
female contact” may be the most irrational. It reveals that the conception of “public 
health” advanced by anti-gay laws is not only anti-gay but anti-girl. For girls, the so-
called “homosexual lifestyle” is significantly (indeed, vastly) more healthy than its 
heterosexual counterpart. To the extent that girls engage in same-sex intimacy, rather 
than opposite-sex intimacy, they face dramatically lower risks of HIV and other 
sexually transmitted infections444—not to mention pregnancy,445 rape, sexual assault, 
and intimate partner abuse.446 By any measure, these are prevalent and significant 
public health risks, and reducing them has the potential to transform women’s lives. 
In this respect, anti-gay curriculum laws are wholly irrational: In the name of “public 
health,” they specifically discourage girls from engaging in low-risk behavior.447  
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4.  The State’s Authority to Regulate Public Schools  

 
Finally, states could argue that anti-gay curriculum laws are a valid exercise of the 

state’s traditional authority to regulate public schools—specifically, the authority to 
prescribe the curriculum in public schools.448 The Supreme Court has recognized this 
tradition in a long line of cases. Among other things, the Court has acknowledged that 
schools must have the authority “to prescribe the curriculum for its public 
schools,”449 to determine “what manner of speech in the classroom . . . is 
inappropriate,”450 and to refuse to sponsor any speech “that might reasonably be 
perceived to advocate drug or alcohol use, irresponsible sex, or conduct otherwise 
inconsistent with the shared values of a civilized social order.”451 

At the same time, however, the Court has consistently held that the state’s 
authority to regulate public schools must be discharged “within the limits of the Bill 
of Rights.”452 The leading cases are familiar, but they offer instructive examples in this 
regard. In West Virginia v. Barnette, the Court held that the state could not require 
schoolchildren to recite the Pledge of Allegiance and salute the American flag.453 In 
Tinker v. Des Moines Independent School District, the Court held that schools could not 
prohibit students from wearing black armbands to protest the Vietnam War.454 In 
Epperson v. Arkansas, the Court held that a state could not prohibit the teaching of 
Darwin’s theory of evolution in public schools.455 And in Edwards v. Aguillard, the 
Court held that a state could not require the teaching of creationism in public 
schools.456 In first of these cases, the Court explained: “The Fourteenth Amendment, 
as now applied to the States, protects the citizen against the State itself and all of its 
creatures—Boards of Education not excepted. These have, of course, important, 
delicate, and highly discretionary functions, but none that they may not perform 
within the limits of the Bill of Rights.”457 
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E.  Applying Equal Protection Principles to Curriculum and Funding Laws 

 
There is only one sense in which an equal protection challenge would require the 

Supreme Court to break new ground: To date, the Court has not had an opportunity 
to review any state’s curriculum law under the Equal Protection Clause. This paucity 
of cases reinforces the conclusion that anti-gay curriculum laws are “discriminations 
of an unusual character,” which are “unprecedented in this Court’s jurisprudence.”458 
But the Court’s wait may soon be over, because a similar challenge is underway in 
Arizona.  

In Arce v. Douglas, the Ninth Circuit held that if a state curriculum law were 
“motivated by a discriminatory purpose,” then it would violate the Equal Protection 
Clause.459 In this case, the Arizona legislature had adopted a law that prohibited led to 
the elimination of the Mexican American Studies (MAS) program in Tuscon’s public 
schools.460 Although the law did not facially target this program, it prohibited the 
state’s public schools from offering any classes that “(1) are designed primarily for 
pupils of a particular ethnic group,” or (2) “advocate ethnic solidarity instead of the 
treatment of pupils as individuals.”461 Pursuant to this law, the state’s superintendent 
required the Tuscon school district “to remove all MAS instructional materials from 
K-12 classrooms.”462  

A group of Mexican American students challenged the law under the Equal 
Protection Clause.463 Although the parties agreed that the law was adopted for the 
purpose of targeting the MAS program, and that it directly led to the elimination of 
that program, the district court sua sponte granted summary judgment to the 
defendants on the plaintiffs’ equal protection challenge.464 Notwithstanding the 
parties’ stipulations, the district court found that the students had not proved that the 
law was motivated by a discriminatory purpose.465 The Ninth Circuit reversed, holding 
that students had alleged a valid claim under the Equal Protection Clause.466 The 
superintendent did not petition for certiorari, and the case is proceeding to trial in the 
district court.467 
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The Ninth Circuit’s judgment must be correct. If a discriminatory curriculum 
law were not subject to the Equal Protection Clause, the resulting immunity would 
produce absurd results. Imagine, for example, that Arizona had adopted a law that 
expressly prohibited schools from teaching “Mexican-American Studies,” while 
permitting them to teach “Anglo-American Studies.” The Supreme Court would have 
no trouble finding that such a law violated the Equal Protection Clause.468 Even if a 
curriculum law discriminated based on disability, rather than race or national origin or 
race, the Court would find that the law was “inexplicable by anything but animus 
toward the class that it affects,” and lacked “a rational relationship to legitimate state 
interests.”469 

The Ninth Circuit’s judgment is consistent with the Supreme Court’s often 
expressed view that “the education of the Nation’s youth is primarily the 
responsibility of parents, teaches, and state and local school officials, and not of 
federal judges,”470 and the Court’s warnings that schools may determine “what 
manner of speech” is appropriate in classrooms471 and when speech advocates 
“irresponsible sex.”472 Now that the Supreme Court has invalidated anti-gay sodomy 
and anti-gay marriage laws, the state may no longer presume the criminality or 
“irresponsibility” of same-sex relationships. In the wake of Lawrence and Obergefell, 
anti-gay curriculum laws must stand or fall by themselves, as one of the last remaining 
forms of discrimination against lesbian, gay, and bisexual people. 

Although the Equal Protection Clause applies only to the States, there is little 
doubt that the same equal protection principles apply to the federal government’s 
administration of “abstinence education” block grants under Title V of the Social 
Security Act. In Windsor, the Court held that DOMA’s definition of “marriage” 
violated the Fifth Amendment’s Due Process Clause, which “contains within it the 
prohibition against denying to any person the equal protection of the laws.”473 
Although the Court has often upheld government funding programs under the Free 
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Speech Clause,474 it has left no doubt that they may violate the equal protection 
guarantees of the Fifth or Fourteenth Amendment, depending on whether they are 
governed by federal or state law.475 
 

CONCLUSION 
 

Until recently, the LGBT movement had confronted a vast array of official 
policies and practices that facially discriminated against LGBT people: laws governing 
marriage, adoption, and sexual relationships, and policies discriminating in 
immigration, military service, and public employment.476 During this period, it would 
have been difficult, if not impossible, for LGBT advocates to bring successful 
challenges to anti-gay curriculum laws. In the years before Lawrence, anti-gay 
curriculum laws could have been upheld as a way to deter criminal conduct. Before 
Obergefell, they could have been upheld as a way to deter premarital and extramarital 
sex. 

Now that sodomy and marriage laws have been invalidated, the discriminatory 
language in anti-gay curriculum laws can no longer be justified by reference to these 
other laws. Instead, this language must now be justified on its own terms—as a way of 
specifically targeting the identities, relationships, families, and educational 
opportunities of lesbian, gay, and bisexual students. Although no court has had an 
opportunity to address this issue, the answer provided by the Supreme Court’s 
jurisprudence is clear. States may not injure and stigmatize lesbian, gay, and bisexual 
children, for the same reasons that they may not injure and stigmatize lesbian, gay, 
and bisexual people of any age. 

Now that LGBT advocates have the legal opportunity to challenge anti-gay 
curriculum laws, they have a moral obligation to seize it. Across the country, LGBT 
students continue to report alarmingly high levels of bullying, harassment, and suicide. 
Studies demonstrate that the inclusion of LGBT issues in curriculum will help reduce 
these risks, bolstering the health, safety and well-being of LGBT students. By 
challenging one of the country’s last bastions of state-sponsored homophobia, 
advocates can begin to integrate LGBT youth into the communities—as well as the 
curricula—of our nation’s public schools. 
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