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textbook, purchased at a cost of $24,000, because they discussed “gay and lesbian
partnerships” and other prohibited topics.3'* By conducting anonymous interviews, I
was able to obtain a copy of the textbook. The cover reads: “Health: The Basics,
Rebecca J. Donatelle, Custom Edition for Canyons School District.”’315 In a chapter
on “Building Healthy Relationships and Understanding Sexuality,” a district official
had made the following markings, to indicate the specific materials that the district’s
review committee had rejected, pursuant to the state’s curriculum law:316

It is difficult to imagine more compelling evidence of the enforcement of an anti-gay
curriculum law.

b. Wisconsin: Weak Enforcement

In Wisconsin, the pattern of enforcement is markedly different. On the books,
Wisconsin’s curriculum law facially discriminates against lesbian and gay students by
excluding same-sex couples from “marriage”—the only relationships that the
curriculum sanctions. But the state’s education regulations and curriculum guidelines
provide no evidence that the anti-gay language in the state’s curriculum law have been
enforced.

Wisconsin’s curriculum law requires “instruction that ... presents abstinence
from sexual activity as the preferred choice of behavior for unmarried pupils,” and
“emphasizes that abstinence from sexual activity before marriage is the only reliable
way to prevent pregnancy and sexually transmitted diseases, including [HIV] and
[AIDS].317 In 2006, the state legislature and Wisconsin voters approved a

314 Id

315 REBECCA J. DONATELLE, HEALTH: THE BASICS, CUSTOM EDITION FOR CANYONS
SCHOOL DISTRICT (2014) (on file with author).

316 Id. at 146, 162-163.

3172005 Wis. Act 445 §3 (codified at WIS. STAT. ANN. §118.019(2m)).
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constitutional amendment declaring that “Only a marriage between one man and one
woman shall be valid or recognized as a marriage in this state.”3!8

Paradoxically, the state later amended the curriculum law to prohibit the use of
instructional materials that discriminate against students based on sexual orientation,
among other traits.31? Although the Legislature cautioned that this provision should
not be construed to prohibit “instruction on abstinence from sexual activity,”320 it
made no attempt to reconcile this antidiscrimination provision with the state’s anti-
gay definition of marriage, which remained on the books. In 2013, the Wisconsin
Department of Public Instruction issued curriculum guidelines that included
information about sexual orientation, gender identity, and same-sex relationships, and
specifically called for the “[ijnclusion of LGBTQ people or issues in school
curricula.”321

2. Evidence from the Federal Government

The most surprising evidence of a government enforcing anti-gay curriculum
laws comes from the U.S. Department of Health and Human Services. For the last
twenty years, under both Republican and Democratic administrations, the
Department has distributed federal block grants for abstinence education programs
pursuant to Title V of the Social Security Act, commonly known as Title V.322 As
previously noted, Title V provides an eight-point definition of “abstinence
education,” which states must comply with in order to qualify for federal grants.32?
The definition requires states to certify that programs funded under Title V “teachl]
abstinence from sexual activity outside marriage as the expected standard for all school
age children,”32* “teach|] that a mutually faithful monogamous relationship in context
of marriage,’3* and “teach[] that sexual activity outside of the context of marriage is
likely to have harmful psychological and physical effects.”326 Under Section 3 of the
Defense of Marriage Act, the term “marriage” was defined to include “only a legal
union between one man and one woman as husband and wife.””327

Shortly after Section 3 was invalidated in Windsor, President Obama directed the
Department of Justice “to identify every federal law, rule, policy, and practice in
which marital status is a relevant consideration, expunge Section 3’s discriminatory

318 Wi1s. CONST. ART. 13, §13.

3192011 Wis. Act 216, §16m (codified at WIS. STAT. ANN. {118.019(2d).

320 [/

321 Wisconsin Department of Public Instruction, Human Growth & Development: A Resource
Guide to Assist School Districts in Policy and Program Development and Implementation (Sth ed. 2014), at
217-224, https://dpi.wi.gov/sites/default/files/imce/sspw/pdf/hgdedition5.pdf; Wisconsin
Department of Public Instruction, Safe Schools for Lesbian, Gay, Bisexual, and Transgender Students,
https://dpi.wi.gov/sspw/safe-schools/lgbt.

322 Pub.1.. 104-193.

32342 US.C. §710(b)(2).

24 §710(6)()(B).

25 §710(6)(2) (D).

20 §710(b) (2 (E).-
327 Pub.L. 104-199.
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effect, and ensure that committed and loving married couples throughout the country
would receive equal treatment.”328 One year later, the Department of Justice informed
the President that “agencies across the federal government have implemented the
Windsor decision to treat married same-sex couples the same as married opposite-sex
couples for the benefits and obligations for which marriage is relevant, to the greatest
extent possible under the law.”32 In response, the Department of Health and Human
Services issued rules and guidance about Windser's impact on the administration of a
wide range of federal laws, programs, and organizations.?3 The Department issued
specific guidance about Windsor's impact on a number of federal grant programs,
encouraging grantees to recognize same-sex spouses as family members, and provide
equal services and support to same-sex marriages.33!

To date, however, the Department has not issued any guidance about Windsor's
impact on the administration of “abstinence education” programs under Title V. In
2016, the Department’s Title V funding announcement still warned states that “no
funds can be used in ways that contradict the eight A-H components of Section
510(b)(2).”332 To qualify for these funds, abstinence education providers must provide
written assurances that they “understand and agree formally to the requirement of
programming to not contradict section 510 (b)(2) A-H elements,” and that they use
only materials that “do not contradict section 510(b)(2) A-H elements.”333

In fiscal year 2016, the Department distributed more than $58 million in Title V
funds to thirty-six states and two U.S. territories.?3* Two-thirds of these funds were
received by the twenty states governed by anti-gay curriculum laws.3% Unless the
Department (or a third party) conducts a comprehensive review of the curricula
taught by these grantees, it is impossible to know how many grantees teach abstinence
education in a discriminatory manner, excluding same-sex couples from the definition
of “marriage.” Given the history of abstinence education programs, and the religious
and political affiliations of the organizations that developed them, there are strong
reasons to presume that abstience education providers have not updated these
programs to reflect the Supreme Court’s rulings in Windsor and Obergefell. When third-
parties have reviewed the content of abstinence education programs, they have found
that these programs systematically ignore and stigmatize same-sex relationships.336

328 Memorandum from the Attorney General to the President, Implementation of United
States v. Windsor (2014), at 1, https:/ /www.justice.gov/iso/opa/resources/97220146201039309
04785.pdf.

329 [

30 Attachment to Memorandum from Attorney General to President, Highlights of
Agency Implementation of United States v. Windsor, at 2-4.

331,

332 Title V State Abstinence Education Grant Program, supra note __.

333 1d. at 22.

3342016 Title V State Abstinence Education Program Grant Awards, , supra note __.

335 [

336 Pride or Prejudice: How Fear-Based Abstinence-Only-Until-Marriage Curricula Present Sexnal
Orientation, SIECUS, http://www.communityactionkit.org/index.cfmrfuseaction=page.view
Page&pageID=1095 &nodelD=3&stopRedirect=1.
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IV. UNCONSTITUTIONALITY: A DENIAL OF EQUAL PROTECTION OF THE LAWS

The question of constitutionality has hovered over anti-gay curriculum laws
from the beginning. In National Gay Task Force, the district court suggested that if
Oklahoma’s law were used to discipline “a teacher who merely advocates equality . . .
openly discusses homosexuality .. . [or] assigns for class study articles and books
written by advocates of gay rights . . . . it would likely not meet constitutional
muster.”337 But the Tenth Circuit observed that Oklahoma’s “statute does not require
that the teacher’s public utterance occur in the classroom”—suggesting that if the law
had been limited to the classroom, it might have been constitutional.33

Although this issue remains unresolved, legal scholars have published only a
handful of articles on the constitutionality of anti-gay curriculum laws since National
Gay Task Force was decided, over twenty years ago.?® Perhaps because no court has
ruled on this question, this literature relies on a wide range of legal theories, many of
which conflict with each other, and are based on contested interpretations of the
Equal Protection Clause and the Free Speech Clause. For example, authors disagree
about whether anti-gay curriculum laws should be subject to heightened scrutiny,3#0
“rational review with a bite,”3*! or traditional rational basis review under the Equal
Protection Clause.?*? One author claims that “the strongest potential challenge to
these statutes would be a teachet’s First Amendment claim,”33 while another
concludes that “no promo homo’ laws are likely wvalid under the First
Amendment.”3* In light of these conflicts, the moment is ripe for a thorough analysis
of the relevant case law, focused on specific rulings of the Supreme Court.

This Part focuses on the equal protection challenge to anti-gay curriculum laws,
rather than the free speech challenge. The equal protection challenge is more
straightforward to analyze for both pragmatic and doctrinal reasons. First, the equal
protection challenge depends on a single quality that is shared by all anti-gay
curriculum laws: the fact that they facially discriminate against lesbian, gay, and
bisexual people. By contrast, the free speech challenge depends on the specific
meaning and scope of each state’s anti-gay curriculum law—issues that vary
significantly from one jurisdiction to another.34>

Second, the equal protection challenge is based on four majority opinions issued
by the Supreme Court over the last two decades, which represent a consistent trend in

337 National Gay Task Force, 1982 WL 31038 at *13.

338 National Gay Task Force, 729 F.2d at 1274.

33 Hamed-Troyansky, supra note __; Cooley, supra note
Hoshall, supra note __; Rodriguez, supra note __; McGovern, supra note __.

340 Cooley, supra note __, at 1044.

341 Rodriguez, supra note __, at 37.

342 Lenson, s#pra note __, at 159.

343 1d. at 152.

344 Hamed-Troyansky, s#pra note __, at 91.

345 For example, a vagueness or overbreadth analysis would have to begin by interpreting
each state’s anti-gay curriculum law in light of any relevant judicial opinions, administrative
regulations, and legislative history materials. See United States v. Williams, 553 U.S. 285, 293
(2008).

; Lenson, supra note __;
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the Court’s analysis of anti-gay laws: Romer v. Evans;*S Lawrence v. Texas; 3*7 United
States v. Windsor;3*8 and Obergefell v. Hodges. 3* In these four landmark rulings, the Court
has invalidated every anti-gay law that has come before it, without identifying the level
of scrutiny that applies to it. Although two of these cases were primarily analyzed
under a due process framework, rather than an equal protection framework,> the
Court expressly addressed and endorsed the equal protection claims in all four
cases.?! By relying on the principles articulated in these cases, this Part explains why
the equal protection challenge against anti-gay curriculum laws is likely to prevail in all
federal courts, regardless of what level of scrutiny is applied to them.352

A. Standing: Injury and Stigma

Before a court will hear a plaintiff’s challenge to an anti-gay curriculum law, it
must be persuaded that the plaintiffs have standing to challenge it. To establish
standing to challenge a law under the Equal Protection Clause, the Supreme Court has
required plaintiffs to show that they have been personally “injured” or “stigmatized”
by the law’s enforcement.353

In Romer, Lawrence, Windsor, and Obergefell, the Court specifically found that anti-
gay laws “injure” and “stigmatize” lesbian, gay, and bisexual people. In Romer, the
Court found that the challenged law “inflicts on [gays and lesbians| immediate,
continuing, and real injuries,”?>* and “classifies homosexuals . . . to make them

346 517 U.S. 620 (1996).

347539 U.S. 558 (2003).

348133 S. Ct. 2675 (2013).

349135 S. Ct. 2584 (2015).

350 Lawrence, 539 U.S. at 564; Obergefell, 135 S.Ct. at 2597-2602.

351 Romer, 517 U.S. at 635; Lawrence, 539 U.S. at 574; Windsor, 133 S.Ct. at 2693; Obergefell,
135 S.Ct. at 2602-2605.

352 By focusing on the equal protection challenge, I do not mean to cast doubt on the
validity of the free speech challenge. On the contrary, there are several reasons to suspect that
anti-gay curriculum laws violate the Free Speech Clause: (1) they may infringe on a student’s
“right to receive information or ideas,” Board of Education Island Trees Union Free School
District No. 26 v. Pico, 457 U.S. 853, 866-868 (1982) (plurality); (2) they may infringe on a
teacher’s “academic freedom,” Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967);
Garecetti v. Ceballos, 547 U.S. 410, 425 (20006); (3) they may “prescribe what shall be orthodox
in politics, . . . religion, or other matters,” West Virginia v. Barnette, 319 U.S. 624, 642 (1943);
and (4) they may be unconstitutionally vague and overbroad, Keyishian, 385 U.S. at 608;
National Gay Task Force, 729 F.2d at 1274. To date, however, the Supreme Court has not
determined whether students or teachers may challenge state curriculum laws under the Free
Speech Clause—and if so, what level of scrutiny would apply to such challenges. Only a
handful of federal appellate courts have addressed such challenges, and they have disagreed
about what standards, if any, should be applied. Compare Arce v. Douglas, 793 F.3d 968, 983
(9th Cir. 2015) (asking whether curriculum law is “reasonably related to legitimate pedagogical
concerns”) with Chiras v. Miller, 432 F.3d 606, 619-20 (5th Cir. 2005) (holding that curriculum
policies cannot be challenged under the Free Speech Clause).

353 Allen v. Wright, 468 U.S. 737, 755-56 (1984).

354517 U.S. at 635.
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unequal to everyone else.”355 In Lawrence, the Court found that the challenged law was
“an invitation to subject homosexual persons to discrimination both in the public and
in the private spheres,”356 which “demean|ed] the lives of homosexual persons.”37 In
Windsor, the Court held that the challenged law had “the purpose and effect to
disparage and to injure those whom the State, by its marriage laws, sought to
protect.”35% And in Obergefell, the Court held that “laws excluding same-sex couples
from the marriage right impose stigma and injury of the kind prohibited by our basic
charter.”3 Finally, in both Windsor and Obergefell, the Court found that anti-gay
marriage laws “humiliate” the children of same-sex couples,’®0 by making it “more
difficult for the children to understand the integrity and closeness of their own family
and its concord with other families in their community and in their daily lives,”3¢! and
by “instruct[ing] . . . officials, and indeed all persons with whom same-sex couples
interact, including their own children, that their marriage is less worthy than the
marriages of others.”362

The same reasoning applies to anti-gay curriculum laws. By prohibiting or
restricting classroom instruction about “homosexuality,” these laws instruct lesbian,
gay, bisexual students, and students raised by same-sex couples, that “homosexuality”
is too shameful, immoral, or unlawful to be openly discussed.33 By doing so, these
laws deny these students an equal opportunity to learn basic information about
themselves and their families—information about the social prevalence and legal
status of their own feelings, relationships, identities, and family members.

In some instances, the stigma imposed by anti-gay curriculum laws is explicitly
conveyed in the statute itself. In Texas, for example, the law requires instruction that
“homosexuality is not a lifestyle acceptable to the general public and homosexual
conduct is a criminal offense.”?%* In Oklahoma, the law requires instruction that
“homosexual activity” is “primarily responsible” for “the AIDS virus.”’365

In other instances, the stigma arises from the interplay between the state’s
curriculum law and the state’s sodomy law. In Mississippi, the law requires instruction
in “the current state law related to . . . homosexual activity,”3%¢ while defining sodomy
as a Class B misdemeanor.37 In Utah, the law prohibits teachers from using “any
means or methods that facilitate or encourage the violation of any state or federal

355 [

356 539 U.S. at 575.

357 I

358 133 S.Ct. at 2696.

359135 S.Ct. at 2602.

360 133 S.Ct. at 2694; 135 S.Ct. at 2590.
361133 S.Ct. at 2694.

362 Id., at 2696.

363 See Obergefell, 135 S.Ct. at 2596 (“Until the mid—20th century, . . . . [a] truthful
declaration by same-sex couples of what was in their hearts had to remain unspoken.”).
364 §163.002.

36570 OKLA. STAT. ANN. §11-103.3.
366 §37-13-171.
367 §97-29-59.
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criminal law by a minor or an adult,”?8 while defining sodomy as a Class C
misdemeanor.3? To the extent that the state’s sodomy laws are enforced through the
state’s curriculum laws, they “demean the lives of homosexual persons”—Ilike the
sodomy laws to which they refer.

In seventeen states, the law requires instruction on the benefits of “abstinence
from sexual activity outside of marriage,” while defining the term “marriage” to
exclude same-sex couples.’” To the extent that the state’s marriage laws are enforced
through the state’s curriculum laws, they impose many of the same stigmas identified
in Windsor and Obergefell: “a stigma upon all who enter into same-sex marriages,”37!
and a stigma on the children of these marriages.?’? In addition, as one lower court
explained in another marriage case, these laws impose a stigma on lesbian and gay
children, “who will grow up with the knowledge that the State does not believe they
are as capable of creating a family as their heterosexual friends.”373

On top of these insults, anti-gay curriculum laws inflict more tangible injuries.
As a pedagogical matter, these laws deny lesbian, gay, and bisexual students the
opportunity to learn basic information about their own attractions, relationships, and
identities, as heterosexual students so. Likewise, these laws deny the children of same-
sex couples the chance to learn about their own family members, as the children of
heterosexuals do. Under many of these laws, teachers seem facially prohibited from
information students that “same-sex couples may exercise the fundamental right to
marry,” or that “psychiatrists and others [have| recognized that sexual orientation is
both a normal expression of human sexuality and immutable,” notwithstanding the
Court’s ruling in Obergefell.37*

To make matters worse, anti-gay curriculum laws contribute to bullying and
harassment of LGBT students. Research demonstrates that LGBT students are
exposed to pervasive bullying in our nation’s schools’’>—and that school-place
bullying exposes students to increased risks of school dropout,?’¢ unemployment,37”

368 §53A-13-101.

369 §76-5-403.

370 See supra Part 1E.

3 Windsor, 133 S.Ct. at 2696.

372 Id. at 2590; see also Windsor, 133 S.Ct. at 2694.

373 Kitchen v. Herbert, 961 F.Supp.2d 1181, 1213 (D. Utah 2013).

374 Obergefell, 135 S. Ct. at 2596.

375 See, eg., Elise D. Betlan, Sexual Orientation and Bullying among Adolescents in the Growing
Up Today Study, 46 J. ADOLESCENT HEALTH 366 (2010); Kate L. Collier et al., Sexual Orientation
and Gender Identity/ Expression Related Peer Victimization in Adolescence: A Systematic Review of
Associated Psychological and Health Ountcomes, 50 J. SEX ROLES 299 (2013); Emily A. Greytak et al.,
Harsh Realities: The Experiences of Transgender Youth in Our Nation’s Schools (GLSEN 2009); Laura
Kann et al.,, Sexual Identity, Sex of Sexual Contacts, and Health-Risk Bebaviors Among Students in
Grades 9—12, 60 MORBIDITY AND MORTALITY WEEKLY REPORT 1, 11 (2011); Joseph G.
Kosciw et al., 2075 National School Climate Survey: The Experiences of Lesbian, Gay, Bisexual and
Transgender Youth in Our Nation’s Schools (GLSEN 2010).

376 Jorge C. Srabstein & Thomas Piazza, Public Health, Safety and Educational Risks
Associated with Bullying Bebaviors in American Adolescents, 20 INT. J. ADOLESCENT MED. HEALTH
223 (2008).
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and suicide.38 Moreover, studies show that when LGBT students attend schools that
adopt LGBT-inclusive curricula, they face lower risks of HIV, pregnancy, bullying,
and suicide.’” In some cases, schools have specifically cited anti-gay curriculum
policies as justification for failing to protect LGBT students from bullying,% or for
denying students the right to form LGBT organizations.’! By making such claims,
schools have effectively demonstrated how anti-gay curriculum policies threaten the
legal status and well-being of LGBT students.

B. Classification: Conduct and Status

Once standing is established, the next issue is identifying the class targeted by
the challenged laws. In sodomy and marriage cases, states have attempted to avoid
equal protection challenges by claiming that anti-gay laws target homosexual conduct,
not homosexual status.’®? For example, a state might claim that in an anti-gay
curriculum law, the term “homosexuality” refers not to lesbian, gay, or bisexual
people, but to sexual activity between two persons of the same sex. Because anyone
can engage in such conduct, anti-gay curriculum laws do not discriminate against
anyone. By targeting conduct, rather than status, these laws treat everyone alike.

There are two flaws in this argument. First, the distinction between status and
conduct is nearly always belied by the text of anti-gay curriculum laws. Unlike sodomy
laws, most anti-gay curriculum laws refer broadly to sexual orientation itself, rather
than referring specifically to sexual activity between two persons of the same sex. In
Arizona, for example, the law refers to “a homosexual life-style”383—a term defined
to include “the typical way of life of an individual, group, or culture.”* In Utah, the
law refers to “homosexuality”—a term defined to include “the quality or state of
being homosexual,” as well as “sexual activity with another of the same sex.”3%> And
nearly all anti-gay curriculum laws refer to “marriage”—a term that includes “the state
of being united as spouses in a consensual and contractual relationship recognized by

377 Sarah Brown & Karl Taylor, Bullying, Education and Earnings: Evidence from the National
Child Development Study, 27 ECONOMICS EDUC. REV. 387 (2008).

378 Young Shin Kim & Bennett Leventhal, Bullying and Suicide: A Review, 20 INT. J.
ADOLESCENT MED. HEALTH 133 (2008).

379 Susan M. Blake et al., Preventing Sexual Risk Bebaviors Among Gay, Lesbian, and Bisexnal
Aldolescents: The Benefits of Gay-Sensitive HIV Instruction in Schools, 91 AM. J. PUB. HEALTH 940—46
(2001); Laura A. Szalacha, Safer Sexual Diversity Climates: Lessons Learned from an Evaluation of
Massachusetts Safe Schools Program for Gay and Lesbian Students, AM. ]. EDUC. 110, 58-8 (2003).

380 Plaintiff-Intervenor’s Memorandum in Support of Joint Motion to Approve Proposed
Consent Decree, Doe v. Anoka-Hennepin School District NO. 11, Nos. 11-CV-01999, 11-
CV-02282 (D. Minn.), 2012 WL 1672815.

381 See, e.g., Gonzalez v. School Board of Okeechobee County, 571 F.Supp.2d 1257, 1262
(S.D. Fla. 2008).

382 §15-716.

383 “Lifestyle.” Merriam-Webster Unabridged (2017).

384 §53A-13-101 (1)(c) i) (A) (ID).

385 “Homosexuality.” Merriam-Webster Unabridged (2017).
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law.”386 By using terms like “lifestyle,” “homosexuality,” and “marriage,” these laws
target more than a person’s sexual conduct.

In any event, the Supreme Court has specifically rejected the claim that laws can
pass constitutional muster by targeting homosexual conduct rather than homosexual
status. Justice O’Connor originally developed this principle in her concurring opinion
in Lawrence v. Texas, reasoning that because the Texas sodomy law “targeted . . .
conduct that is closely correlated with being homosexual,” it was “directed at gay
persons as a class.”387 A majority of the Court expressly adopted Justice O’Connor’s
reasoning in Christian Legal Society v. Martineg, observing that “our decisions have
declined to distinguish between status and conduct in this context.”’388 In Obergefell v.
Hodges, the Court reaffirmed that laws against same-sex sodomy and same-sex
marriage were targeted at “gays and lesbians,”?% even though they prohibited people
of all sexual orientations from engaging in intimacy and marriage with other people of
the same sex.

C. The Level of Scrutiny

The next issue is what level of scrutiny applies to anti-gay curriculum laws, given
that they discriminate against lesbian, gay, and bisexual people. Traditionally, the
Court has considered four factors in determining whether discrimination against a
class triggers heightened scrutiny under the Equal Protection Clause: (1) whether the
class has a characteristic that “frequently bears [a] relation to ability to perform or
contribute to society”;30 (2) whether the class has been historically “subjected to
discrimination”;?!  (3) whether the class exhibits “obvious, immutable, or
distinguishing characteristics”’;32 and (4) whether the class is “a minority or politically
powerless.”?3 These factors were originally articulated by a plurality of the Court in
Frontiero v. Richardson,?* but they have been mentioned by a majority of the Court in
subsequent cases.?%

In the years since Frontiero, the Supreme Court has had several opportunities to
decide whether the class of lesbian, gay, and bisexual persons satisfies these criteria. It
has repeatedly declined to do so. In Obergefell, as in Lawrence, the Court invalidated
anti-gay laws because they excluded lesbian and gay persons from a constitutionally
protected right. Because both cases involved laws that infringed upon constitutionally
protected rights, the Court was not obliged to decide whether anti-gay laws are
subject to heightened scrutiny under the Equal Protection Clause.

386 “Marriage.” Merriam-Webster Unabridged (2017).

387539 U.S. at 583 (O’Connor, J., concurring).

388 561 U.S. 661, 689 (2010).

389 135 S.Ct. at 2604.

39 City of Cleburne v. Clebutne Living Center, 473 U.S. 432, 440-441 (1985).
391 Bowen v. Gilliard, 483 U.S. 587, 602 (1987).

392 I

393 I

394411 U.S. 677, 684-687 (1973).

395 See, e.g., Cleburne, 473 U.S. at 440-441; Bowen, 483 U.S. at 602.
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In Obergefell, however, the Court made several findings that address the
traditional criteria used to determine whether a classifcation warrants heightened
scrutiny—findings that support the application of this standard to anti-gay laws. First,
the Court described the country’s long history of discrimination against lesbian and
gay people in criminal law, government employment, military service, and
immigration law.3¢ Second, the Court found “powerful confirmation from the law
itself that gays and lesbians can create loving, supportive families”3"—indicating that
sexual orientation is not relevant to an individual’s abilities. Finally, the Court declared
that “sexual orientation is both a normal expression of human sexuality and
immutable.”38 In light of these findings, one can easily imagine the Court declaring
that anti-gay laws are subject to heightened scrutiny under the Equal Protection
Clause.

Alternatively, one can just as easily imagine the Court finding that anti-gay
curriculum laws are “discriminations of an unusual character,” which require “careful
consideration” under the Equal Protection Clause. In Romer, the Court held that “the
absence of precedent” associated with a particular law “is itself instructive,” because
“discriminations of an unusual character especially suggest careful consideration to
determine whether they are obnoxious” to the Equal Protection Clause.3 In Windsor,
the Court reaffirmed this principle, holding that “[ijn determining whether a law is
motived by an improper animus or purpose, discriminations of an unusual character
especially require careful consideration.”* The Court has not clarified whether the
“careful consideration” triggers by “discriminations of an unusual character”
represents a new form of heightened scrutiny, or a subtle twist in the application
rational basis review.#! In any event, the Court’s analysis of the laws challenged in
Romer and Windsor applies equally well to anti-gay curriculum laws: History offers few,
if any, examples of laws that prohibit or restrict instruction about a class of persons in
the curriculum of public schools.42

396 Obergefell, 135 S.Ct. at 2596.

7 Id. at 2600.

398 Id. at 2596.

399517 U.S. at 633.

400133 S.Ct. at 2692.

401 See Anthony O’Rourke, Windsor Beyond Marriage, 55 WM. & MARY L. REV. 2171,
2186-2190 (2014); Dale Carpenter, Windsor Products: Equal Protection from Animus, 2013 SUP.
Crt. REV. 183, 217-218.

402 See Meyer v. Nebraska, 262 U.S. 390 (1923) (invalidating state law prohibiting the
teaching of foreign languages in public or private schools). In more recent years, many states
have adopted laws prohibiting teachers from discussing or advocating abortion and
contraception in public schools. In one respect, these laws may seem similar to anti-gay
curriculum laws: They restrict teachers from informing students of the existence of
constitutional rights. But even these laws do not target women in a wholesale manner—e.g.,
by prohibiting teachers from “promoting” sex equality, or “portraying” women in a positive
manner. In contrast to the Court’s equation of homosexual conduct with homosexual status,
the Court has not regarded laws targeting abortion or pregnancy as forms of discrimination
based on sex. See Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270 (1993); Geduldig v.
Alello, 417 U.S. 484, 496-497 & n.20.
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But it hardly matters. After all, the Court has managed to invalidate four anti-gay
laws in the last twenty years without identifying the level of scrutiny that applies to
them. In Rowmer v. Evans, the Court found that an anti-gay law did not bear “a rational
relationship to a legitimate governmental purpose,”® which is the standard
terminology of rational basis review. In both Lawrence and Windsor, the Court found
that no “legitimate” interest justified the harms inflicted by anti-gay laws, without
specifying a level of scrutiny.*™* And in Obergefell, the Court found that anti-gay
marriage laws violated the “fundamental right to marry,” again without specifying a
level of scrutiny.4%> In light of these rulings, one can just as easily imagine the Court a
third option: Rather than specifying a level of scrutiny, the Court can strike down
anti-gay curriculum laws by applying the principles articulated in Rower, Lawrence,
Windsor, and Obergefell.

D. The State’s Interests

Rather than attempting to parse the level of scrutiny applied in Lawrence, Windsor,
or Obergefell,* this Part proceeds under the analytical framework that the Court
claimed to be applying in Romer: At the very least, anti-gay curriculum laws must
satisfy rational basis review.*7 Under this standard, laws “must bear a rational
relationship to a legitimate governmental purpose,”8 and “a bare . . . desire to harm a
politically unpopular group cannot constitute a legitimate governmental interest.”’409

Historically, state legislatures have the following concerns to justify the adoption
of anti-gay curriculum laws: (1) the promotion of moral disapproval of homosexual
conduct; (2) the promotion of children’s heterosexual development; (3) the
prevention of sexually transmitted infections; and (4) the federalist tradition that
grants states broad authority to regulate public schools. As this Section explains, the
first and second interests do not qualify as “legitimate,” under the principles
articulated in Romer, Lawrence, Windsor. The third and fourth interests are legitimate,
but anti-gay curriculum laws are not rationally related to either of them.

403517 U.S. at 635.
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1. Moral Disapproval

First, states could argue that anti-gay curriculum laws promote moral disapproval
of homosexual conduct. In Alabama and Texas, for example, the law affirmatively
requires teachers to instruct students that “homosexuality is not a lifestyle acceptable
to the general public.”#10 These provisions were adopted shortly after the Supreme
Court held, in Bowers v. Hardwick, that Georgia’s sodomy law was justified by “the
presumed belief of a majority of the electorate in Georgia that homosexual sodomy is
immoral and unacceptable.”#!!

But of course, Bowers has been overruled.#12 And on three occasions, the Court
has rejected the claim that moral disapproval of homosexual conduct is sufficent to
justify anti-gay laws. In Romer, the State of Colorado sought to justify the challenged
law by invoking the state’s interest in protecting “the contours of social and moral
norms,”#3 and defended “the wvalidity of legislating on the basis of moral
judgment.”#14 The Court held that the challenge law was “inexplicable by anything but
animus toward the class it affects.”1> In Lawrence, the State of Texas argued that the
challenged law “the State’s long-standing moral disapproval of homosexual
conduct.”#16 Overruling Bowers, the Court held that “the fact that the governing
majority in a State has traditionally viewed a particular practice as immoral is not a
sufficient reason for upholding a law prohibiting the practice.”*7 Finally, in Windsor,
the Court observed that Congress had offered moral justifications for the challenged
law—*“moral disapproval of homosexuality,” “a moral conviction that heterosexuality
better comports with traditional (especially Judeo-Christian) morality,” and “an
interest in protecting the traditional moral teachings reflected in heterosexual-only
marriage laws.”#18 The Court held that the law was “motived by an improper
animus”—an “avowed purpose . . . to impose a disadvantage, a separate status, and so
a stigma upon all who enter into same-sex marriages.”#” In each case, the Court
explicitly found that the injuries inflicted by the challenged anti-gay laws were not
justified by any “legitimate” interests.+20

2. Children’s Heterosexnal Development
Second, states could argue that anti-gay curriculum laws promote children’s

heterosexual development. In Utah, for example, the state’s curriculum law prohibits
school employees from doing anything that would “support or encourage criminal

410 ALA. CODE §16-40A-2; TEX. HEALTH & SAFETY CODE ANN. {85.007 & §163.002.
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conduct by students, teachers, or volunteers” because “school employees . . . serve as
examples to their students.” 42! To justify this law, the Legislature argued that “steps
need to be taken to . . . prevent and discourage peer pressured, directed, or
encouraged premature self-identification with a non-heterosexual orientation.”#22

To be sure, the Supreme Court has recognized that states may regulate public
schools based on the premise that “a teacher serves as a role model for his students,
exerting a subtle but important influence over their perceptions and values.”#23 But in
Obergefell, the Court specifically found that “sexual orientation is a normal expression
of human sexuality and immutable.”#2* Whatever one thinks of this finding,*?> it
destroys the factual and moral predicate for the state’s aspirations. If homosexuality is
“immutable,” then it cannot be deterred; if homosexuality is “normal,” there is no
reason to try.

In any event, the Court’s rejection of moral disapproval in Romer, Lawrence, and
Windsor forecloses this argument, too. After all, the state’s interest in promoting
children’s heterosexual development is nothing more than a thinly-veiled moral
objection to homosexuality itself. Because states do not have a legitimate interest in
promoting moral disapproval of homosexuality, they do not have an interest in
encouraging children to be heterosexual, or discouraging them from being lesbian,
gay, or bisexual. When objections to children’s homosexuality are articulated in these
terms, they represent a desire to minimize the number of people who become lesbian,
gay, and bisexual—and thus, the number of people who will someday be lesbian, gay,
and bisexual. To the extent that this objection betrays a fantasy of “a world without
any more homosexuals in it,”420 it is a paradigm of “animus toward the class.”+27

3. Sexcually Transmitted Infections

Third, states could argue that anti-gay curriculum laws are rationally related to
the state’s interest in promoting “public health”—namely, the prevention of
HIV/AIDS and other sexually transmitted infections. In Oklahoma, for example,
teachers must instruct students that “engaging in homosexual activity . . . is now
known to be primarily responsible for contact with the AIDS virus.”#2 And in

1 Act of Apr. 30, 1996, ch. 10, §§1-2, 1996 Utah Laws 2nd Sp. Sess. (codified at UTAH
CODE ANN. §53A-13-101(4)(a)).

422 Legislative History and Intent Language for S.B. 1003, S.J., 51st Leg., 2d Spec. Sess.
1231, 1232 (Utah Apr. 17, 1996) (on file with author).

425 Ambach v. Norwick, 441 U.S. 68, 78-79 (1979).

424 Obergefell, 135 S.Ct. at 2596.

425 See, e.g., Jessica Clarke, Against Immutability, 125 YALE L.J. 1 (2015); Janet Halley, Sexual
Orientation and the Politics of Biology: A Critique of the Argument from Immutability, 46 STAN. L. REV.
503 (1994).

426 Cf. Eve Kosofsky Sedgwick, How to Bring Your Kids Up Gay, 29 SOCIAL TEXT 18, 25
(1991).

427 Romer, 530 U.S. at 632.
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Arizona, teachers are prohibiting from providing “instruction which . . . [sJuggests
that some methods of sex are safe methods of homosexual sex.”42

In both Bowers and Lawrence, the parties and amici sharply disputed whether
sodomy laws were rationally related to the prevention of HIV/AIDS and other
sexually transmitted infections.#30 In Bowers, the majority did not rely on this interest
while upholding the law; in Lawrence, the majority did not discuss this interest while
invalidating the law.#! The Court’s silence on this subject is significant—especially
given the Lawrence Court’s invalidation of an anti-gay law. In order to reach this result,
the Court must have concluded that the state’s interest in public health—like the
state’s interest in public morals—was not sufficient to justify the sodomy law’s
“intrusion into the personal and private life of the individual.”432

Shortly after Lawrence was decided, the Kansas Supreme Court relied on Lawrence
to unanimously reject a public health justification for an anti-gay sodomy law.*3 In
State v. Limon, a gay teenager had been sentenced to a prison term of 206 months, and
required to register as a “persisent sexual offender,” for engaging in “consensual oral
contact with the genitalia” of another male teenager.*3* Under the state’s law, if the
defendant had engaged in consensual sex with a female teenager, he would have
received a sentence of only thirteen to fifteen months and would not have been
required to register as a sex offender.¥> In defense of Limon’s sentence, the State
argued that homosexual conduct posed a higher risk of HIV infection than
heterosexual conduct.#3¢ By discouraging minors from engaging in homosexual
conduct, the State claimed, the law was protecting minors from exposure to HIV
risk.437

But as the Kansas Supreme Court explained, the connection between same-sex
intimacy and HIV risk is exceptionally weak.*3 Echoing the petitioner’s brief in
Lawrence, the court listed three examples of the law’s over- and under-inclusiveness.
First, “the risk of transmission of the HIV infection through female to female contact
is negligible,” while “the gravest risk of sexual transmission for females in through
heterosexual intercourse.”#3? Second, “[tlhere is a near-zero chance of acquiring the
HIV infection through the conduct which gave rise to this case, oral sex between

429 ARIZ. REV. STAT. ANN. {15-716(C).

430 Petitioner’s Brief at 37, 1985 WL 667939; Brief for Texas Physicians Resource
Council et al. as Amici Curiae Supporting Respondent at 6, 2003 WL 367566. See also
Respondent’s Brief at 27, 1986 WL 720442; Respondent’s Brief at 17, 2003 WL 1098835.
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males, or through cunnilingus.”#4 Finally, even “the risk of HIV transmission during
anal sex with an infected partner is the same for heterosexuals and homosexuals.”44!
For these reasons, the court concluded, the State’s public health claims did “not
satisfy . . . the rational basis test.42

In anti-gay curriculum laws, the link between homosexual conduct and sexually
transmitted infections is even weaker than in anti-gay sodomy laws. Unlike the
sodomy laws challenged in Lawrence and Limon, most anti-gay curriculum laws do not
specify the types of sexual activity that they seek to deter. By using terms like the
“homosexual lifestyle,” “homosexuality,” and “marriage,” anti-gay curriculum laws
sweep in a “way of life,” a “quality or state of being,” and a “contractual relationship
recognized by law”—far more than oral and anal intercourse between two persons of
the same sex.443

But among this argument’s many fallacies, the law’s inclusion of “female to
female contact” may be the most irrational. It reveals that the conception of “public
health” advanced by anti-gay laws is not only anti-gay but anti-girl. For gitls, the so-
called “homosexual lifestyle” is significantly (indeed, vastly) more healthy than its
heterosexual counterpart. To the extent that girls engage in same-sex intimacy, rather
than opposite-sex intimacy, they face dramatically lower risks of HIV and other
sexually transmitted infections*4—not to mention pregnancy,*> rape, sexual assault,
and intimate partner abuse.** By any measure, these are prevalent and significant
public health risks, and reducing them has the potential to transform women’s lives.
In this respect, anti-gay curriculum laws are wholly irrational: In the name of “public
health,” they specifically discourage girls from engaging in low-risk behavior.447

440 Jd. at 37.
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4. The State’s Authority to Regulate Public Schools

Finally, states could argue that anti-gay curriculum laws are a valid exercise of the
state’s traditional authority to regulate public schools—specifically, the authority to
prescribe the curriculum in public schools.*4® The Supreme Court has recognized this
tradition in a long line of cases. Among other things, the Court has acknowledged that
schools must have the authority “to prescribe the curriculum for its public
schools,”*#? to determine “what manner of speech in the classroom . . . is
inappropriate,”# and to refuse to sponsor any speech “that might reasonably be
perceived to advocate drug or alcohol use, irresponsible sex, or conduct otherwise
inconsistent with the shared values of a civilized social order.”#>!

At the same time, however, the Court has consistently held that the state’s
authority to regulate public schools must be discharged “within the limits of the Bill
of Rights.”#52 The leading cases are familiar, but they offer instructive examples in this
regard. In West Virginia v. Barnette, the Court held that the state could not require
schoolchildren to recite the Pledge of Allegiance and salute the American flag.*> In
Tinker v. Des Moines Independent School District, the Court held that schools could not
prohibit students from wearing black armbands to protest the Vietnam War.45* In
Epperson v. Arkansas, the Court held that a state could not prohibit the teaching of
Darwin’s theory of evolution in public schools.*5 And in Edwards v. Aguillard, the
Court held that a state could not require the teaching of creationism in public
schools.#5¢ In first of these cases, the Court explained: “The Fourteenth Amendment,
as now applied to the States, protects the citizen against the State itself and all of its
creatures—Boards of Education not excepted. These have, of course, important,
delicate, and highly discretionary functions, but none that they may not perform
within the limits of the Bill of Rights.””457

448 See Legislative History and Intent Language for S.B. 1003, S.J., 51st Leg., 2d Spec.
Sess. 1231, 1232 (Utah Apr. 17, 1996) (“this legislation presupposes and reasserts the
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49 Epperson v. Arkansas, 393 U.S. 97, 197 (1968).

430 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 683 (1980).

41 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272 (1988).

42319 U.S. 624, 637 (1943).

453 1

454393 U.S. 503 (1969).

455393 U.S. 97 (1968).

456 482 U.S. 578 (1987).

457 Barnette, 319 U.S. at 637. Although Barnette, Tinker, Epperson, and Edwards were decided
under the First Amendment, rather than the Fourteenth Amendment, this distinction cannot
help states defend anti-gay curriculum laws. The First Amendment constrains the States only
because it is incorporated through the Due Process Clause, see Everson v. Board of Education
of Ewing Township, 330 U.S. 1, 8 (1947); Gitlow v. New York, 268 U.S. 652, 666 (1925);
Twining v. New Jersey, 211 U.S. 78, 99 (1908), which stands alongside the Equal Protection



58 DRAFT

E. Applying Equal Protection Principles to Currienlum and Funding Laws

There is only one sense in which an equal protection challenge would require the
Supreme Court to break new ground: To date, the Court has not had an opportunity
to review any state’s curticulum law under the Equal Protection Clause. This paucity
of cases reinforces the conclusion that anti-gay curriculum laws are “discriminations
of an unusual character,” which are “unprecedented in this Court’s jurisprudence.”458
But the Court’s wait may soon be over, because a similar challenge is underway in
Arizona.

In Are v. Donglas, the Ninth Circuit held that if a state curriculum law were
“motivated by a discriminatory purpose,” then it would violate the Equal Protection
Clause.*? In this case, the Arizona legislature had adopted a law that prohibited led to
the elimination of the Mexican American Studies (MAS) program in Tuscon’s public
schools.40 Although the law did not facially target this program, it prohibited the
state’s public schools from offering any classes that “(1) are designed primarily for
pupils of a particular ethnic group,” or (2) “advocate ethnic solidarity instead of the
treatment of pupils as individuals.”#6! Pursuant to this law, the state’s superintendent
required the Tuscon school district “to remove all MAS instructional materials from
K-12 classrooms.”462

A group of Mexican American students challenged the law under the Equal
Protection Clause.#63 Although the parties agreed that the law was adopted for the
purpose of targeting the MAS program, and that it directly led to the elimination of
that program, the district court sua sponte granted summary judgment to the
defendants on the plaintiffs’ equal protection challenge.#* Notwithstanding the
parties’ stipulations, the district court found that the students had not proved that the
law was motivated by a discriminatory purpose.#6> The Ninth Circuit reversed, holding
that students had alleged a valid claim under the Equal Protection Clause.*¢ The
superintendent did not petition for certiorari, and the case is proceeding to trial in the
district court.467

Clause in the Fourteenth Amendment. For this reason, the Fourteenth Amendment places
meaningful limits on the state’s authority “to prescribe the curriculum for its public schools.”
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The Ninth Circuit’s judgment must be correct. If a discriminatory curriculum
law were not subject to the Equal Protection Clause, the resulting immunity would
produce absurd results. Imagine, for example, that Arizona had adopted a law that
expressly prohibited schools from teaching “Mexican-American Studies,” while
permitting them to teach “Anglo-American Studies.” The Supreme Court would have
no trouble finding that such a law violated the Equal Protection Clause.48 Even if a
curriculum law discriminated based on disability, rather than race or national origin or
race, the Court would find that the law was “inexplicable by anything but animus
toward the class that it affects,” and lacked “a rational relationship to legitimate state
interests.””409

The Ninth Circuit’s judgment is consistent with the Supreme Court’s often
expressed view that “the education of the Nation’s youth is primarily the
responsibility of parents, teaches, and state and local school officials, and not of
federal judges,”#® and the Court’s warnings that schools may determine “what
manner of speech” is appropriate in classrooms*’! and when speech advocates
“irresponsible sex.”#72 Now that the Supreme Court has invalidated anti-gay sodomy
and anti-gay marriage laws, the state may no longer presume the criminality or
“irresponsibility” of same-sex relationships. In the wake of Lawrence and Obergefell,
anti-gay curriculum laws must stand or fall by themselves, as one of the last remaining
forms of discrimination against lesbian, gay, and bisexual people.

Although the Equal Protection Clause applies only to the States, there is little
doubt that the same equal protection principles apply to the federal government’s
administration of “abstinence education” block grants under Title V of the Social
Security Act. In Windsor, the Court held that DOMA’s definition of “marriage”
violated the Fifth Amendment’s Due Process Clause, which “contains within it the
prohibition against denying to any person the equal protection of the laws.”473
Although the Court has often upheld government funding programs under the Free

468 In Board of Education v. Pico, six Justices endorsed a similar analysis and result under the
Free Speech Clause. Writing for three justices, Justice Brennan hypothesized two scenarios in
which public schools would violate the Free Speech Clause by removing books from school
libraries: “If a Democratic school board, motivated by party affiliation, ordered the removal of
all books written by or in favor of Republicans, few would doubt that the order violated the
constitutional rights of the students denied access to those books. The same conclusion would
surely apply if an all-white school board, motivated by racial animus, decided to remove all
books authored by blacks or advocating racial equality and integration.” 457 U.S. at 870-871.
In his concurring opinion, then-Justice Rehnquist wrote, “I can cheerfully concede all of this.”
Id. at 907. Rather than objecting to Justice Brennan’s analysis, he distinguished the present case
from the hypotheticals on factual grounds. Id.
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Speech Clause,*# it has left no doubt that they may violate the equal protection
guarantees of the Fifth or Fourteenth Amendment, depending on whether they are
governed by federal or state law.475

CONCLUSION

Until recently, the LGBT movement had confronted a vast array of official
policies and practices that facially discriminated against LGBT people: laws governing
marriage, adoption, and sexual relationships, and policies discriminating in
immigration, military service, and public employment.*’¢ During this period, it would
have been difficult, if not impossible, for LGBT advocates to bring successful
challenges to anti-gay curriculum laws. In the years before Lawrence, anti-gay
curriculum laws could have been upheld as a way to deter criminal conduct. Before
Obergefell, they could have been upheld as a way to deter premarital and extramarital
sex.

Now that sodomy and marriage laws have been invalidated, the discriminatory
language in anti-gay curriculum laws can no longer be justified by reference to these
other laws. Instead, this language must now be justified on its own terms—as a way of
specifically targeting the identities, relationships, families, and educational
opportunities of lesbian, gay, and bisexual students. Although no court has had an
opportunity to address this issue, the answer provided by the Supreme Court’s
jurisprudence is clear. States may not injure and stigmatize lesbian, gay, and bisexual
children, for the same reasons that they may not injure and stigmatize lesbian, gay,
and bisexual people of any age.

Now that LGBT advocates have the legal opportunity to challenge anti-gay
curriculum laws, they have a moral obligation to seize it. Across the country, LGBT
students continue to report alarmingly high levels of bullying, harassment, and suicide.
Studies demonstrate that the inclusion of LGBT issues in curriculum will help reduce
these risks, bolstering the health, safety and well-being of LGBT students. By
challenging one of the country’s last bastions of state-sponsored homophobia,
advocates can begin to integrate LGBT youth into the communities—as well as the
curricula—of our nation’s public schools.
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