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FINANCIAL INSTITUTIONS

supply of unnumbered counterchecks may be issued. Any person who violates
this section is guilty of a class C misdemeanor.
History: L. 1988, ch. 56, § 1.
Compiler's Notes. - The term "effective
date of this act" in the first sentence means the
effective date of Laws 1983, Chapter 56, i.e.,
May 10, 1983.

7-1-808.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

Closing days for depository

institutions.

(1) Depository institutions shall be closed to the general public on Saturdays, Sundays, and the holidays specified in Section 63-13-2, except as follows:
(a) When New Year's Day falls on a Saturday, depository institutions
shall be closed the following Monday, not the preceding Friday.
(b) A depository institution or any of its branches may, by the resolution
of its board of directors, elect to open to the general public on Saturdays
that are not otherwise holidays under Section 63-13-2.
(2) The commissioner may designate any additional or different day on
which depository institutions are closed to the general public, such as in the
event of an emergency, disaster, flood, earthquake, fire, power outage, heavy
snow, other impediment to business or the safety of customers and employees,
or any circumstance in which closing on an additional or different day serves
the public interest. The commissioner may designate any such day as applying
to all or any portion of the state.
(3) A depository institution may elect to be open or closed to the general
public during business hours of its choosing on any day not designated under
this section as a day for closing. A depository institution shall provide adequate
notice to its customers or members of any change from normal business hours.
History: C. 1953, 7-1-808, enacted by L.
1994, ch. 200, § 29.

Effective Dates. - Laws 1994, ch. 200,
§ 89 makes the act effective on June 1, 1994.
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7-2-1. Supervisory actions by commissioner - Grounds
- Mergers or acquisitions authorized by commissioner - Possession of business and property taken by commissioner.
(1) An institution under the jurisdiction of the department is subject to
supervisory actions by the commissioner under this chapter or Chapter 19 if
the commissioner, with or without an administrative hearing, finds that:
(a) the institution is not in a safe and sound condition to transact its
business;
(b) an officer of the institution or other person has refused to be
examined or has made false statements under oath regarding its affairs;
(c) the institution or other person has violated its articles of incorporation or any law, rule, or regulation governing the institution or other
person;
(d) the institution or other person is conducting its business in an
unauthorized or unsafe manner, or is practicing deception upon its
depositors, members, or the public, or is engaging in conduct injurious to
its depositors, members, or the public;
(e) the institution or other person has been notified by its primary
account insurer of the insurer's intention to initiate proceedings to
terminate insurance;
(f) the institution or other person has failed to maintain a minimum
amount of capital as required by the department, any state, or the relevant
federal regulatory agency;
(g) the institution or other person is a depository institution that has
failed or refused to pay its depositors in accordance with the terms under
which the deposits were received, or has or is about to become insolvent;
(h) the institution or other person or its officers or directors have failed
or refused to comply with the terms of a legally authorized order issued by
the commissioner or by any federal authority or authority of another state
having jurisdiction over the institution or other person;
385
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(i) the institution or other person or its officers or directors have failed
or refused, upon proper demand, to submit its records, books, papers, and
affairs for inspection to the commissioner or to a supervisor or an
examiner of the department;
(j) the institution or other person or its officers or directors, after 30
days written notice, have failed to comply with or have continued to violate
this title or any rule or regulation of the department issued under it;
(k) any person who controls the institution or other person subject to
the jurisdiction of the department has used the control to cause the
institution or other person to be or about to be in an unsafe or unsound
condition, to conduct its business in an unauthorized or unsafe manner, or
to violate this title or any rule or regulation of the department issued
under it; or
(1) the remedies provided in Section 7-1-307, 7-1-308, or 7-1-313 are
ineffective or impracticable to protect the interest of depositors, creditors,
or members of the institution or other person, or to protect the interests of
the public.
(2) The commissioner may take any action described in Subsection (3) if:
(a) he finds that:
(i) any of the conditions set forth in Subsection (1) exist with
respect to an institution under the jurisdiction of the department; and
(ii) an order issued pursuant to Section 7-1-307, 7-1-308, or 7-1-313
would not adequately protect the interests of the institution's depositors, creditors, members, or other interested persons from all dangers
presented by the conditions found to exist; or
(b) two-thirds of the voting shares of an institution under the jurisdiction of the department that are eligible to be voted at any regular or
special meeting of the shareholders of the institution are voted at the
meeting in favor of a resolution consenting to the commissioner taking or
causing to be taken any of the actions described below.
(3) After making the requisite findings or receiving the consenting vote of
shareholders under Subsection (2), the commissioner may:
(a) without taking possession of the institution, authorize, or by order
require or give effect to the acquisition of control of, the merger with, the
acquisition of all or a portion of the assets of, or the assumption of all or a
portion of the liabilities of the institution or other person by any other
institution or entity approved or designated by the commissioner in
accordance with Chapter 19; or
(b) take possession of the institution or other person subject to the
jurisdiction of the department with or without a court order if an
acquisition of control of, a merger with, an acquisition of all or a portion of
the assets of, or an assumption of all or a portion of the liabilities of the
institution or other person without taking possession does not appear to
the commissioner to be practicable.
(4) Upon taking possession of an institution or the person, the commissioner
is vested by operation of law with the title to and the right to possession of all
assets, the business, and property of the institution or other person subject to
court order made under Section 7-2-3. While in possession of an institution or
other person, the commissioner or any receiver or liquidator appointed by him
may exercise any or all of the rights, powers, and authorities granted to the
commissioner under this chapter, or may give effect to the acquisition of
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control of, the merger with, the acquisition of all or a portion of the assets of,
or the assumption of all or a portion of the liabilities of an institution or other
person subject to the jurisdiction of the department, under the provisions of
Chapter 19.
(5) An action of the commissioner under this section may only be enjoined or
set aside upon a finding, after notice and hearing, that the action is arbitrary,
capricious, an abuse of discretion, or otherwise contrary to law.
History: C. 1953, 7-2-1, enacted by L.
1983,ch.8,§ 36;1985,ch.244,§
6;1986,ch.
1, § 8; 1994, ch. 200, § 30.
Repeals and Reenactments.
- Laws
1981, ch. 16, § 1 repealed former §§ 7-2-1 to
7-2-16and 7-2-23 to 7-2-32, relating to suspension and liquidation of financial institutions.
Laws 1981, ch. 16, § 3 enacted a former§ 7-2-1
(see paragraph below) and present §§ 7-2-2 to
7-2-19. Section 7-2-20, also enacted by Laws
1981, ch. 16, has been since repealed. Former
§§ 7-2-17 to 7-2-22 had been repealed by Laws
1957, ch. 6, § 30.
Laws 1983, ch. 8, § 36 repeals former§ 7-21, as enacted by Laws 1981, ch. 16, § 3, relating
to grounds for taking possession of business

and property by commissioner, and enacts the
present section.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, in Subsection (1),
inserted Subsection (a) and redesignated the
remaining subsections accordingly; subdivided
Subsection (2) and inserted "may take any
action described in Subsection (3) if" in the
introductory language; inserted the Subsection
(3) designation and the introductory language;
inserted the Subsection (4) designation; redesignated former Subsection (3) as Subsection (5);
and made stylistic changes.
Cross-References. - Examiners and supervisors, §§ 7-1-204 to 7-1-209.

NOTES TO DECISIONS
ANALYSIS

Action by shareholder.
-Grounds.
Nature of suspension or liquidation proceeding.
Opportunity for correction.
Preferential rights of state.
Status and position of commissioner.
Taking possession of institution.
-Due process.
-Grounds.
-Manner of taking possession.
Action by shareholder.
-Grounds.
The danger that a shareholder in a building
and loan association might suffer irreparable
injury through failure to wind up its affairs did
not authorize an action for that purpose by a
shareholder. Union Sav. & Inv. Co. v. District
Court, 44 Utah 397, 140 P. 221, 1917A Ann.
Cas. 821 (1914).
Nature of suspension or liquidation proceeding.
A proceeding for the suspension or liquidation of any of the institutions placed under the
supervision of the former banking department
was an adversary proceeding. Such a proceeding, however, should not have been confused
with a proceeding to dissolve the association or
forfeit its charter. The fact that suspension and
liquidation might result in practical dissolution

was ofno moment. Tripp v. Third Judicial Dist.
Court, 89 Utah 8, 56 P.2d 1355 (1936).
Opportunity for correction.
Before an action was instituted for dissolution of an association, the association should
have been given an opportunity to correct any
abuses in its management. Union Sav. & Inv.
Co. v. District Court, 44 Utah 397, 140 P. 221,
1917A Ann. Cas. 821 (1914) (decided under
prior law).
Preferential rights of state.
Where assets of insolvent state bank with
state funds on deposit had passed into hands of
commissioner for purpose of winding up bank's
affairs for benefit of its creditors before state
asserted its preferential right by virtue of common law, such right was lost, and surety for
repayment offunds was not entitled to priority.
National Sur. Co. v. Pixton, 60 Utah 289,208 P.
878, 24 A.L.R. 1487 (1922).
Status and position of commissioner.
The commissioner, in taking possession under the authority of former section, was a public
officer or agent of the state and derived his
powers wholly from the statute; he was not an
officer of the court, for he took possession of the
property of the institution and held it without
the aid of, and despite, judicial action; therefore
his custody of the property was not, as was
custody of a court receiver, the custody of the
court. In short, he was a mere executive crea-
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ture of the statute, not of the court, and could
exercise only such powers as the statute had
given him. Riches v. Hadlock, 80 Utah 265, 15
P.2d 283 (1932).
When an action in suspension or liquidation
was instituted by commissioner, in many ways
he occupied, as to the corporation, the position
of plaintiff, representing creditors, stockholders, members, or others having interests in the
institution, while the corporation occupied the
position of defendant. Tripp v. Third Judicial
Dist. Court, 89 Utah 8, 56 P.2d 1355 (1936).

Taking possession of institution.
-Due process.
The seizure of a failing thrift. institution by

the commissioner of financial institutions pursuant to statutory requirements did not violate
substantive or procedural due process. Brown v.
Weis, 871 P.2d 552 (Utah Ct. App. 1994).

-Grounds.
The failure to pay the "fees" imposed by
former § 7-1-10 was not made a ground for
taking possession of the business and property
of any institution. Commercial Bank v. State,
121 Utah 576, 244 P.2d 364 (1952).
-Manner of taking possession.
The commissioner could take possession of a
building and loan association, by filing a proper
petition in district court. Tripp v. Third Judicial
Dist. Court, 89 Utah 8, 56 P.2d 1355 (1936).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 754
et seq.
C.J.S. - 9 C.J.S. Banks and Banking § 422
et seq.
A.L.R. - Exclusion from debtor status of

:~
•1
.1

r:
• l

I
I
I

~J

7-2-2.

banks and the like by § 109(b)(2) of Bankruptcy Code (11 USCS § 109(b)(2)), 87 A.L.R.
Fed. 282.
Key Numbers. - Banks and Banking €:a
63½.

Jurisdiction of district court - Supervision of actions of commissioner in possession -Authority
of commissioner and court .

(1) The district court for the county in which the principal office of the
institution or other person is situated has jurisdiction in the liquidation or
reorganization of the institution or other person of which the commissioner has
taken possession under this chapter or Chapter 19. As used in this chapter,
"court" means the court given jurisdiction by this provision.
(2) Before taking possession of an institution or other person under his
jurisdiction, or within a reasonable time after taking possession of an institution or other person without court order, as provided in this chapter, the
commissioner shall cause to be commenced in the appropriate district court, an
action to provide the court supervisory jurisdiction to review the actions of the
commissioner.
(3) The actions of the commissioner are subject to review of the court. The
court has jurisdiction to hear all objections to the actions of the commissioner
and may rule upon all motions and actions coming before it. Standing to seek
review of any action of the commissioner or any receiver or liquidator
appointed by him is limited to persons whose rights, claims, or interests in the
institution would be adversely affected by the action.
(4) The authority of the commissioner under this chapter is of an administrative and not judicial receivership. The court may not overrule a determination or decision of the commissioner ifit is not arbitrary, capricious, fraudulent,
or contrary to law. If the court overrules an action of the commissioner, the
matter shall be remanded to the commissioner for a new determination by him,
and the new determination shall be subject to court review.
History: C. 1953, 7-2-2, enacted by L.
1981, ch. 16, § 3; 1983, ch. 8, § 37; 1987, ch.

229, § 3; 1994, ch. 200, § 31.
Amendment Notes. - The 1994 amend-
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ment, effective June 1, 1994, substituted "this
chapter or Chapter 19" for "Subsection 7-2-

7-2-3

1(2)(b)" in Subsection (1) and made a stylistic
change.

NOTES TO DECISIONS
Venue of liquidation proceeding.
In the case of a building and loan association
having its principal place of business in Salt
Lake City, Salt Lake County, a petition for

suspension and liquidation had to be filed in
the third judicial district. Tripp v. Third Judicial Dist. Court, 89 Utah 8, 56 P.2d 1355 (1936)
(decided under prior law).

7-2-3. Action for injunction against commissioner
session - Procedure - Appeal.

in pos-

(1) (a) Whenever any institution or other person of which the commissioner
has taken possession considers itself aggrieved by the taking, it may
within ten days after the taking apply to the court to enjoin further
proceedings.
(b) After ordering the commissioner to show cause why further proceedings should not be enjoined and after hearing the allegations and proofs of
the parties and determining the facts, the court may:
(i) dismiss the application; or
(ii) enjoin the commissioner from further proceedings if the court
finds the taking to be arbitrary, capricious, an abuse of discretion, or
otherwise contrary to law.
(c) If the court enjoins further proceedings, it shall order the commissioner to surrender possession of the institution in a manner and on terms
designated by the court in the public interest.
(d) Notice of any hearings shall be given to persons designated by the
court in the manner designated by the court.
(2) An appeal may be taken by the commissioner, a receiver, or liquidator
appointed by the commissioner under Section 7-2-9, or by the institution from
the judgment of the court as provided by law. An appeal from the judgment
does not stay any judgment in favor of the commissioner, or a receiver or
liquidator appointed by him. If the appeal is taken by the commissioner, or by
a receiver or liquidator appointed by him, no bond is required. If the appeal is
taken by the institution, a bond is required as provided by the Utah Rules of
Civil Procedure.
History: C. 1953, 7-2-3, enacted by L.
1981,ch. 16,§ 3; 1983,ch.8, § 38; 1989,ch.
267, § 13; 1994,ch. 200, § 32.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, in Subsection
(l)(a), inserted "of which the commissioner has
taken possession," deleted "under Subsection

7-2-1(2)(b)" after "taking," and made a stylistic
change.
Compiler's Notes. - The Utah Rules of
Civil Procedure no longer provide for appeal
bonds. For present provisions, see Rule 6, Utah
R. App. P.

COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking§ 422.
Key Numbers. - Banks and Banking <8=->
63½.
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Consent
ness.

required

for institution

to resume busi-

The institution or other person may resume business only with the consent
of and upon conditions approved by the commissioner. The commissioner may
give his consent to resumption of business if arrangements have been made by
the institution or its stockholders, by reorganization or otherwise, to the
satisfaction of the commissioner, to pay all creditors of the institution, aside
from the stockholders, and to remedy the default or condition for which
possession was taken and to pay the expenses of the proceeding.
History: C. 1953, 7-2-4, enacted
1981, ch. 16, § 3; 1983, ch. 8, § 39.

by L.

NOTES TO DECISIONS
Reorganization or rehabilitation.
During the process ofliquidation, a reorganization might be effected, or the corporation, by
the infusion of new funds, might be revived and
proceed as a going concern, unless the situation
resulting from suspension and liquidation
would have made reorganization or rehabilita-

COLLATERAL REFERENCES

t "'

.

tion profitless or useless. In other words, while
the liquidation process might terminate in a
winding up of the affairs of the association, the
relative position of assets as to liabilities would
largely determine that matter. Tripp v. Third
Judicial Dist. Court, 89 Utah 8, 56 P.2d 1355
(1936) (decided under prior law).

: l
(

:

.
:..t
}

I

Am. Jur. 2d. - 10 Am. Jur. 2d Banks§ 821
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§§ 444, 445, 551.

7-2-5.

Key Numbers. 65.

Banks and Banking

P

Appointment of receiver or assignment for creditors - Notice required - Commissioner taking
possession.

No receiver may be appointed by any court and no deed or assignment for the
benefit of creditors may be filed in any district court within this state for any
institution or other person under the jurisdiction of the commissioner, except
upon notice to the commissioner, unless because of urgent necessity the court
determines that it is necessary to do so to preserve the assets of the institution.
The commissioner may within five days after service of the notice upon him
take possession of the institution, in which case no further proceedings shall be
had upon the application for the appointment of a receiver or under the deed
of assignment, or, if a receiver has been appointed or the assignee has entered
upon the administration of his trust, the appointment shall be vacated or the
assignee shall be removed upon application of the commissioner to the court by
which the receiver was appointed or in which the assignment was filed, and the
commissioner shall proceed to administer the assets of the institution as
provided in this chapter.
History: C. 1953, 7-2-5, enacted
1981, ch. 16, § 3; 1983, ch. 8, § 40.

by L.
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NOTES TO DECISIONS

Appointment of receiver.
Preferential rights of state.

cerned. The wisdom of this was not, of course,
for the courts, but for the legislature, to determine. Riches v. Hadlock, 80 Utah 265, 15 P.2d
283 (1932).

Appointment of receiver.
This section took from the courts their timehonored equity or chancery prerogatives in the
appointment of receivers, and in the direction
and control of them as officers of the court, so
far as banks and banking institutions, organized under the laws of this state, were con-

Preferential rights of state.
In authorizing the state treasurer to deposit
the state's funds in banks as others deposit
their funds, the state did not intend to assert its
preferential rights existing by virtue of the
common law. National Sur. Co. v. Pixton, 60
Utah 289, 208 P. 878, 24 A.L.R. 1487 (1922).

ANALYSIS

COLLATERAL REFERENCES

Am. Jur. 2d. -

Key Numbers. -

10 Am. Jur. 2d Banks

§§ 763, 764.

Banks and Banking~

71.

C.J.S. - 9 C.J.S. Banks and Banking § 491
et seq.

7-2-6. Possession by commissioner - Notice - Presentation, allowance, and disallowance
of claims Objections to claims.
(1) (a) Possession of an institution by the commissioner commences when
notice of taking possession is:
(i) posted in each office of the institution located in this state; or
(ii) delivered to a controlling person or officer of the institution.
(b) All notices, records, and other information regarding possession of
an institution by the commissioner may be kept confidential, and all court
records and proceedings relating to the commissioner's possession may be
sealed from public access if:
(i) the commissioner finds it is in the best interests of the institution and its depositors not to notify the public of the possession by the
commissioner;
(ii) the deposit and withdrawal of funds and payment to creditors of
the institution is not suspended, restricted, or interrupted; and
(iii) the court approves.
(2) (a) Within 15 days after taking possession of an institution or other
person under the jurisdiction of the department, the commissioner shall
publish a notice to all persons who may have claims against the institution
or other person to file proof of their claims with the commissioner before a
date specified in the notice. The filing date shall be at least 90 days after
the date of the first publication of the notice. The notice shall be published
in a newspaper of general circulation in each city or county in which the
institution or other person, or any subsidiary or service corporation of the
institution, maintains an office. The notice shall be published again
approximately 30 days and 60 days after the date of the first publication.
(b) (i) Within 60 days of taking possession of a depository institution,
the commissioner shall send a similar notice to all persons whose
identity is reflected in the books or records of the institution as
depositors or other creditors, secured or unsecured, parties to litigation involving the institution pending at the date the commissioner
391
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takes possession of the institution, and all other potential claimants
against the institution whose identity is reasonably ascertainable by
the commissioner from examination of the books and records of the
institution. No notice is required in connection with accounts or other
liabilities of the institution that will be paid in full or be fully assumed
by another depository institution or trust company. The notice shall
specify a filing date for claims against the institution not less than 60
days after the date of mailing. Claimants whose claims against the
institution have been assumed by another depository institution or
trust company pursuant to a merger or purchase and assumption
agreement with the commissioner, or a federal deposit insurance
agency appointed as receiver or liquidator of the institution, shall be
notified of the assumption of their claims and the name and address
of the assuming party within 60 days after the claim is assumed.
Unless a purchase and assumption or merger agreement requires
otherwise, the assuming party shall give all required notices. Notice
shall be mailed to the address appearing in the books and records of
the institution.
(ii) Inadvertent or unintentional failure to mail a notice to any
person entitled to written notice under this paragraph does not
impose any liability on the commissioner or any receiver or liquidator
appointed by him beyond the amount the claimant would be entitled
to receive if the claim had been timely filed and allowed. The
commissioner or any receiver or liquidator appointed by him are not
liable for failure to mail notice unless the claimant establishes that it
had no knowledge of the commissioner taking possession of the
institution until after all opportunity had passed for obtaining payment through filing a claim with the commissioner, receiver, or
liquidator.
(c) Upon good cause shown, the court having supervisory jurisdiction
may extend the time in which the commissioner may serve any notice
required by this chapter.
(d) The commissioner has the sole power to adjudicate any claim
against the institution, its property or other assets, tangible or intangible,
and to settle or compromise claims within the priorities set forth in Section
7-2-15. Any action of the commissioner is subject to judicial review as
provided in Subsection (9).
(e) A receiver or liquidator of the institution appointed by the commissioner has all the duties, powers, authority, and responsibilities of the
commissioner under this section. All claims against the institution shall be
filed with the receiver or liquidator within the applicable time specified in
this section and the receiver or liquidator shall adjudicate the claims as
provided in Subsection (2)(d).
(f) The procedure established in this section is the sole remedy of
claimants against an institution or its assets in the possession of the
commissioner.
(3) With respect to a claim which appears in the books and records of an
institution or other person in the possession of the commissioner as a secured
claim, which, for purposes of this section is a claim that constitutes an
enforceable, perfected lien, evidenced in writing, on the assets or other
property of the institution:
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(a) The commissioner shall allow or disallow each secured claim filed on
or before the filing date within 30 days after receipt of the claim and shall
notify each secured claimant by certified mail or in person of the basis for,
and any conditions imposed on, the allowance or disallowance.
(b) For all allowed secured claims, the commissioner shall be bound by
the terms, covenants, and conditions relating to the assets or other
property subject to the claim, as set forth in the note, bond, or other
security agreement which evidences the secured claim, unless the commissioner has given notice to the claimant of his intent to abandon the
assets or other property subject to the secured claim at the time the
commissioner gave the notice described in Subsection (3)(a).
(c) No petition for lifting the stay provided by Section 7-2-7 may be filed
with respect to a secured claim before the claim has been filed and allowed
or disallowed by the commissioner in accordance with Subsection (3)(a).
(4) With respect to all other claims other than secured claims:
(a) Each claim filed on or before the filing date shall be allowed or
disallowed within 180 days after the final publication of notice.
(b) If notice of disallowance is not served upon the claimant by the
commissioner within 210 days after the date of final publication of notice,
the claim is considered disallowed.
(c) The rights of claimants and the amount of a claim shall be determined as of the date the commissioner took possession of the institution
under this chapter. Claims based on contractual obligations of the institution in existence on the date of possession may be allowed unless the
obligation of the institution is dependent on events occurring after the
date of possession, or the amount or worth of the claim cannot be
determined before any distribution of assets of the institution is made to
claimants having the same priority under Section 7-2-15.
(d) (i) An unliquidated claim against the institution, including claims
based on alleged torts for which the institution would have been liable
on the date the commissioner took possession of the institution and
any claims for a right to an equitable remedy for breach of performance by the institution, may be filed in an estimated amount. The
commissioner may disallow or allow the claim in an amount determined by the commissioner, settle the claim in an amount approved
by the court, or, in his discretion, refer the claim to the court
designated by Section 7-2-2 for determination in accordance with
procedures designated by the court. If the institution held on the date
of possession by the commissioner a policy of insurance that would
apply to the liability asserted by the claimant, the commissioner, or
any receiver appointed by him may assign to the claimant all rights of
the institution under the insurance policy in full satisfaction of the
claim.
(ii) If the commissioner finds there are or may be issues of fact or
law as to the validity of a claim, liquidated or unliquidated, or its
proper allowance or disallowance under the provisions of this chapter,
he may appoint a hearing examiner to conduct a hearing and to
prepare and submit recommended findings of fact and conclusions of
law for final consideration by the commissioner. The hearing shall be
conducted as provided in rules or regulations issued by the commissioner. The decision of the commissioner shall be based on the record
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before the hearing examiner and information the commissioner considers relevant and shall be subject to judicial review as provided in
Subsection (9).
(e) A claim may be disallowed if it is based on actions or documents
intended to deceive the commissioner or any receiver or liquidator
appointed by him.
(f) The commissioner may defer payment of any claim filed on behalf of
a person who was at any time in control of the institution within the
meaning of Section 7-1-103, pending the final determination of all claims
of the institution against that person.
(g) The commissioner or any receiver appointed by him may disallow a
claim that seeks a dollar amount if it is determined by the court having
jurisdiction under Section 7-2-2 that the commissioner or receiver or
conservator will not have any assets with which to pay the claim under the
priorities established by Section 7-2-15.
(h) The commissioner may adopt rules to establish such alternative
dispute resolution processes as may be appropriate for the resolution of
claims filed against an institution under this chapter.
(i) In establishing alternative dispute resolution processes, the commissioner shall strive for procedures that are expeditious, fair, independent,
and low cost. The commissioner shall seek to develop incentives for
claimants to participate in the alternative dispute resolution process.
(j) The commissioner may establish both binding and nonbinding
processes, which may be conducted by any government or private party,
but all parties, including the claimant and the commissioner or any
receiver appointed by him, must agree to the use of the process in a
particular case.
(5) Claims filed after the filing date are disallowed, unless:
(a) the claimant who did not file his claim timely demonstrates that he
did not have notice or actual knowledge of the proceedings in time to file
a timely proof of claim; and
(b) proof of the claim was filed prior to the last distribution of assets.
For the purpose of this subsection only, late filed claims may be allowed if
proof was filed before the final distribution of assets of the institution to
claimants of the same priority and are payable only out of the remaining
assets of the institution.
(c) A late filed claim may be disallowed under any other provision of this
section.
(6) Debts owing to the United States or to any state or its subdivisions as a
penalty or forfeiture are not allowed, except for the amount of the pecuniary
loss sustained by the act, transaction, or proceeding out of which the penalty
or forfeiture arose.
(7) Except as otherwise provided in Subsection 7-2-15(1)(a), interest accruing on any claim after the commissioner has taken possession of an institution
or other person under this chapter may be disallowed.
(8) A claim against an institution or its assets based on a contract or
agreement may be disallowed unless the agreement: (a) is in writing; (b) is
otherwise a valid and enforceable contract; and (c) has continuously, from the
time of its execution, been an official record of the institution. The requirements of this subsection do not apply to claims for goods sold or services
rendered to an institution in the ordinary course of business by trade creditors
who do not customarily use written agreements or other documents.
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(9) (a) Objection to any claim allowed or disallowed may be made by any
depositor or other claimant by filing a written objection with the commissioner within 30 days after service of the notice of allowance or disallowance. The commissioner shall present the objection to the court for hearing
and determination upon written notice to the claimant and to the filing
party. The notice shall set forth the time and place of hearing. After the
30-day period, no objection may be filed. This subsection does not apply to
secured claims allowed under Subsection (3).
(b) The hearing shall be based on the record before the commissioner
and any additional evidence the court allowed to provide the parties due
process of law.
(c) The court may not reverse or otherwise modify the determination of
the commissioner with respect to the claim unless it finds the determination of the commissioner to be arbitrary, capricious, or otherwise contrary
to law. The burden of proof is on the party objecting to the determination
of the commissioner.
(d) An appeal from any final judgment of the court with respect to a
claim may be taken as provided by law by the claimant, the commissioner,
or any person having standing to object to the allowance or disallowance
of the claim.
(10) If a claim against the institution has been asserted in any judicial,
administrative, or other proceeding pending at the time the commissioner took
possession of the institution under this chapter or under Chapter 19, the
claimant shall file copies of all documents of record in the pending proceeding
with the commissioner within the time for filing claims as provided in
Subsection (2). Such a claim shall be allowed or disallowed within 90 days of
the receipt of the complete record of the proceedings. No application to lift the
stay of a pending proceeding shall be filed until the claim has been allowed or
disallowed. The commissioner may petition the court designated by Section
7-2-2 to lift the stay to determine whether the claim should be allowed or
disallowed.
(11) All claims allowed by the commissioner and not disallowed or otherwise
modified by the court under Subsection (9), if not paid within 30 days after
allowance, shall be evidenced by a certificate payable only out of the assets of
the institution in the possession of the commissioner, subject to the priorities
set forth in Section 7-2-15. This provision does not apply to a secured claim
allowed by the commissioner under Subsection (3)(a).
History: C. 1953, 7-2-6, enacted by L.
1981,ch. 16,§ 3; 1983,ch. 8, § 41; 1987,ch.
229, § 4; 1989, ch. 267, § 14; 1990, ch. 177,
§ 1; 1994, ch. 200, § 33.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, redesignated former Subsections (4)(h)(i) and (ii) as Subsections
(4)(i) and (j); deleted "and Chapter 8a" after
"Subsection 7-2-15(1)(a)" in Subsection (7); and
made stylistic changes.

NOTES TO DECISIONS
Restraining payment of claims.
Where bank was named executor in will and
acted without bond, so that its capital was
security for performance of its duties under
former statute, and subsequently it became
insolvent, irrespective of whether term "capital" meant money or property contributed by

shareholders or actual estate of bank, legatee
was entitled to writ of prohibition restraining
commissioner from paying general claims until
balance of legatee's claim was satisfied.
Parkinson v. State Bank, 84 Utah 278, 35 P.2d
814, 94 A.L.R. 1112 (1934).
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Stay of proceedings

Key Numbers. 80, 80(2).

Banks and Banking

against institution

<S=>

- Relief.

(1) Except as otherwise specified, a taking of an institution or other person
by the commissioner under this chapter operates as a stay of the commencement or continuation of the following with respect to the institution, by the
commissioner or any receiver or liquidator appointed by him:
(a) any judicial, administrative, or other proceeding, including service
of process;
(b) the enforcement of any judgment;
(c) any act to obtain possession of property;
(d) any act to create, perfect, or enforce any lien against property of the
institution;
(e) any act to collect, assess, or recover a claim against the institution;
and
(f) the setoff of any debt owing to the institution against any claim
against the institution.
(2) Except as provided in Subsections (3), (4), (5), and (8):
(a) the stay of any action against property of the institution continues
until the institution has no interest in the property; and
(b) the stay of any other action continues until the case is closed or
dismissed, whichever first occurs.
(3) On the motion of any party in interest and after notice and a hearing, the
court may terminate, annul, modify, condition, or otherwise grant relief from
the stay:
(a) for cause, including the lack of adequate protection of an interest in
property of the party in interest; or
(b) with respect to a stay of any action against property if:
(i) the institution does not have an equity interest in the property;
and
(ii) the property would have no value in a reorganization or
liquidation of the institution.
(4) Thirty days after a request under Subsection (3) for relief from the stay
of any act against property of the institution, the stay is terminated with
respect to the party in interest making the request unless the court, after
notice and a hearing, orders the stay continued in effect pending the conclusion
of, or as a result of, a final hearing and determination under Subsection (3). A
hearing under this subsection may be a preliminary hearing, or may be
consolidated with the final hearing under Subsection (3). The court shall order
the stay continued in effect pending the conclusion of the final hearing under
Subsection (3) if there is a reasonable likelihood that the party opposing relief
from the stay will prevail at the conclusion of the final hearing. If the hearing
under this subsection is a preliminary hearing, then the final hearing shall be
commenced not later than 30 days after the conclusion of the preliminary
hearing.
(5) Upon request of a party in interest, the court, with or without a hearing,
may grant relief from the stay provided under Subsection (1) to the extent
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necessary to prevent irreparable damage to the interest of an entity in
property, if the interest will or could be damaged before there is an opportunity
for notice and a hearing under Subsection (3) or (4).
(6) In any hearing under Subsection (3) or (4) concerning relief from the stay
of any act under Subsection (1):
(a) the party requesting relief has the burden of proofon the issue of the
institution's equity in property; and
(b) the party opposing relief has the burden of proof on all other issues.
(7) A person injured by any willful violation of a stay provided by this section
shall recover actual damages, including costs and attorneys' fees and, when
appropriate, may recover punitive damages.
(8) Nothing in this section prevents the holder or the trustee for any holder
of any bond, note, debenture, or other evidence of indebtedness issued by a city,
county, municipal corporation, commission, district, authority, agency, subdivision, or other public body pursuant to Title 55, Chapter 18, or Title 11,
Chapter 17, from exercising any rights it may have to sell, take possession of,
foreclose upon, or enforce a lien against or security interest in property of an
institution which has been pledged, assigned, or mortgaged as collateral for
that bond, note, debenture, or evidence of indebtedness, or as collateral for a
letter of credit or other instrument issued in support of that bond, note,
debenture, or evidence of indebtedness.
(9) Notice of any hearing under this section shall be served as provided in
Subsection 7-2-9(6).
History: C. 1953, 7-2-7, enacted by L.
1983, ch. 8, § 42; 1986, ch. 1, § 9; 1989, ch.
267, § 15.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 42 repeals former § 7-2-7, as
enacted by 1981, ch. 16, § 3, relating to objec-

tions to disallowed claims, and enacts the
present section. See§ 7-2-6(9) for procedure for
objecting to disallowed claims.
Compiler's Notes. - Title 55, Chapter 18,
cited in Subsection (8), was renumbered as
Title 9, Chapter 4, Part 6 by L. 1992, ch. 241.

NOTES TO DECISIONS
Relief not granted.
Where two actions involving the same institutions and the same issues were pending, but
a stay pursuant to this section was in force in

7-2-8.

only one action, the trial court did not err in
refusing to lift the stay, as the issues could be
disposed ofin the remaining action. In re Rocky
Mt. State Bank, 800 P.2d 814 (Utah 1990).

Special deputies or agents -Appointment

- Bond.

The commissioner may appoint one or more special deputies or agents to
assist him in the proceedings. The commissioner may fix the compensation of
any agent appointed to assist him. The commissioner may require from agents
security for the faithful discharge of their duties. All bonds given under this
section shall be deposited with the commissioner and kept in his office.
History: C. 1953, 7-2-8, enacted by L.
1983, ch. 8, § 43.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 43 repeals former § 7-2-8, as

enacted by Laws 1981, ch. 16, § 3, relating to
liens or charges against an institution after
possession taken by the commissioner, and enacts the present section.
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Conservatorship, receivership, or liquidation of institution -Appointment
of receiver-Review
of
actions.

(1) Upon taking possession of the institution, the commissioner may appoint
a receiver to perform the duties of the commissioner. Subject to any limitations, conditions, or requirements specified by the commissioner and approved
by the court, a receiver shall have all the powers and duties of the commissioner under this chapter and the laws of this state to act as a conservator,
receiver, or liquidator of the institution. Actions of the commissioner in
appointing a receiver shall be subject to review only as provided in Section
7-2-2.
(2) (a) If the deposits of the institution are to any extent insured by a
federal deposit insurance agency, the commissioner may appoint that
agency as receiver. After receiving notice in writing of the acceptance of
the appointment, the commissioner shall file a certificate of appointment
in his office and with the clerk of the district court. After the filing of the
certificate, the possession of all assets, business, and property of the
institution is considered transferred from the institution and the commissioner to the agency, and title to all assets, business, and property of the
institution is vested in the agency without the execution of any instruments of conveyance, assignment, transfer, or endorsement.
(b) If a federal deposit insurance agency accepts an appointment as
receiver, it has all the powers and privileges provided by the laws of this
state and the United States with respect to the conservatorship, receivership, or liquidation of an institution and the rights of its depositors, and
other creditors, including authority to make an agreement for the purchase of assets and assumption of deposit and other liabilities by another
depository institution or take other action authorized by Title 12 of the
United States Code to maintain the stability of the banking system. Such
action by a federal deposit insurance agency may be taken upon approval
by the court, with or without prior notice. Such actions or agreements may
be disapproved, amended, or rescinded only upon a finding by the court
that the decisions or actions of the receiver are arbitrary, capricious,
fraudulent, or contrary to law. In the event of any conflict between state
and federal law, including provisions for adjudicating claims against the
institution or receiver, the receiver shall comply with the federal law and
any resulting violation of state law shall not by itself constitute grounds
for the court to disapprove the actions of the receiver or impose any
penalty for such violation.
(c) The commissioner or any receiver appointed by him shall possess all
the rights and claims of the institution against any person whose breach
of fiduciary duty or violations of the laws of this state or the United States
applicable to depository institutions may have caused or contributed to a
condition which resulted in any loss incurred by the institution or to its
assets in the possession of the commissioner or receiver. As used in this
subsection, fiduciary duty includes those duties and standards applicable
under statutes and laws of this state and the United States to a director,
officer, or other party employed by or rendering professional services to a
depository institution whose deposits are insured by a federal deposit
insurance agency. Upon taking possession of an institution, no person
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other than the commissioner or receiver shall have standing to assert any
such right or claim of the institution, including its depositors, creditors, or
shareholders unless the right or claim has been abandoned by the
commissioner or receiver with approval of the court. Any judgment based
on the rights and claims of the commissioner or receiver shall have priority
in payment from the assets of the judgment debtors.
(d) For the purposes of this section, the term "federal deposit insurance
agency" shall include the Federal Deposit Insurance Corporation, the
National Credit Union Administration and any departments thereof or
successors thereto, and any other federal agency authorized by federal law
to act as a conservator, receiver, and liquidator of a federally insured
depository institution, including the Resolution Trust Corporation and
any department thereof or successor thereto.
(3) The receiver may employ assistants, agents, accountants, and legal
counsel. If the receiver is not a federal deposit insurance agency, the compensation to be paid such assistants, agents, accountants, and legal counsel shall
be approved by the commissioner. All expenses incident to the receivership
shall be paid out of the assets of the institution. If a receiver is not a federal
deposit insurance agency, the receiver and any assistants and agents shall
provide bond or other security specified by the commissioner and approved by
the court for the faithful discharge of all duties and responsibilities in
connection with the receivership including the accounting for money received
and paid. The cost of the bond shall be paid from the assets of the institution.
Suit may be maintained on the bond by the commissioner or by any person
injured by a breach of the condition of the bond.
(4) (a) Upon the appointment of a receiver for an institution in possession
pursuant to this chapter, the commissioner and the department are
exempt from liability or damages for any act or omission of any receiver
appointed pursuant to this section.
(b) This section does not limit the right of the commissioner to prescribe
and enforce rules regulating a receiver in carrying out its duties with
respect to an institution subject to the jurisdiction of the department.
(c) Any act or omission of the commissioner or of any federal deposit
insurance agency as a receiver appointed by him while acting pursuant to
this chapter shall be deemed to be the exercise of a discretionary function
within the meaning of Section 63-30-10 of the laws of this state or Section
28 U.S.C. 2680(a) of the laws of the United States.
(5) Actions, decisions, or agreements of a receiver under this chapter, other
than allowance or disallowance of claims under Section 7-2-6, shall be subject
to judicial review only as follows:
(a) A petition for review shall be filed with the court having jurisdiction
under Section 7-2-2 not more than 90 days after the date the act, decision,
or agreement became effective or its terms are filed with the court.
(b) The petition shall state in simple, concise, and direct terms the facts
and principles oflaw upon which the petitioner claims the act, decision, or
agreement of the receiver was or would be arbitrary, capricious, fraudulent, or contrary to law and how the petitioner is or may be damaged
thereby. The court shall dismiss any petition which fails to allege that the
petitioner would be directly injured or damaged by the act, decision, or
agreement which is the subject of the petition. Rule 11 of the Utah Rules
of Civil Procedure shall apply to all parties with respect to the allegations
set forth in a petition or response.
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(c) The receiver shall have 30 days after service of the petition within
which to respond.
(d) All further proceedings are to be conducted in accordance with the
Utah Rules of Civil Procedure.
(6) All notices required under this section shall be made in accordance with
the Utah Rules of Civil Procedure and served upon the attorney general of the
state of Utah, the commissioner of financial institutions, the receiver of the
institution appointed under this chapter, and upon the designated representative of any party in interest who requests in writing such notice.
History: C. 1953, 7-2-9, enacted by L.
1983,ch.8,§ 44;1985,ch.244,§
7;1987,ch.
229, § 5; 1989, ch. 267, § 16; 1990, ch. 177,
§ 2.
Repeals and Reenactments.
Laws

7-2-10.

1983, ch. 8, § 44 repeals former § 7-2-9, as
enacted by Laws 1981, ch. 16, § 3, relating t-0
disallowance of claims, and enacts the present
section. See § 7-2-6(9) for present provisions
regarding disallowance of claims.

Inventory of assets - Listings of claims -Report
of proceedings - Filing - Inspection.

As soon as is practical after taking possession of an institution the commissioner, or any receiver or liquidator appointed by him, shall make or cause to
be made in duplicate an inventory of its assets, one copy to be filed in his office
and one with the clerk of the district court. Upon the expiration of the time
fixed for presentation of claims the commissioner, or any receiver or liquidator
appointed by him, shall make in duplicate a full and complete list of the claims
presented, including and specifying claims disallowed by him, of which one
copy shall be filed in his office and one copy in the office of the clerk of the
district court. The commissioner, or any receiver or liquidator appointed by
him, shall in like manner make and file supplemental lists showing all claims
presented after the filing of the first list. The supplemental lists shall be filed
every six months and at least 15 days before the declaration of any dividend.
At the time of the order for final distribution the commissioner, or any receiver
or liquidator appointed by him, shall make a report in duplicate of the
proceeding, showing the disposition of the assets and liabilities of the institution, one copy to be filed in his office and one with the clerk of the district court.
The accounting, inventory, and lists of claims shall be open at all reasonable
times for inspection. Any objection to any report or accounting must be filed
with the clerk of the district court within 30 days after the report of accounting
has been filed by the commissioner, or any receiver or liquidator appointed by
him, and shall be subject to judicial review only as provided in Section 7-2-9.
History: C. 1953, 7-2-10, enacted by L.
1981,ch. 16,§ 3; 1983,ch.8, § 45; 1989,ch.
267, § 17.
COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 422.
Key Numbers. - Banks and Banking <S=>
63½.
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Employment

by attorney
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gen-

Upon taking possession of any institution or other person subject to the
jurisdiction of the department, the commissioner may request the attorney
general to employ special counsel on his behalf to assist and advise him in
connection with a liquidation or reorganization proceeding and the prosecution
or defense of any action or proceeding connected with it.
History: C. 1953, 7-2-11, enacted by L.
1983, ch. 8, § 46.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 46 repeals 7-2-11, as enacted by

Laws 1981, ch. 16, § 3, relating to special
deputy examiners, and enacts the present section. See § 7-2-8 for present provision for special deputies.

7-2-12. Powers of commissioner in possession - Sale of
assets - Postpossession
financing - New deposit instruments
- Executory contracts Transfer of property -Avoidance
of transfers Avoidable preferences - Setoff.
(1) Upon taking possession of the institution, the commissioner may do all
things necessary to preserve its assets and business, and shall rehabilitate,
reorganize, or liquidate the affairs of the institution in a manner he determines
to be in the best interests of the institution's depositors and creditors. Any such
determination by the commissioner may not be overruled by a reviewing court
unless it is found to be arbitrary, capricious, fraudulent, or contrary to law. In
the event of a liquidation, he shall collect all debts due and claims belonging to
it, and may compromise all bad or doubtful debts. He may sell, upon terms he
may determine, any or all of the property of the institution for cash or other
consideration. The commissioner shall give such notice as the court may direct
to the institution of the time and place of hearing upon an application to the
court for approval of the sale. The commissioner shall execute and deliver to
the purchaser of any property of the institution sold by him those deeds or
instruments necessary to evidence the passing of title.
(2) With approval of the court and upon terms and with priority determined
by the court, the commissioner may borrow money and issue evidence of
indebtedness. To secure repayment of the indebtedness, he may mortgage,
pledge, transfer in trust, or hypothecate any or all of the property of the
institution superior to any charge on the property for expenses of the
proceeding as provided in Section 7-2-14. These loans may be obtained for the
purpose of facilitating liquidation, protecting or preserving the assets in the
charge of the commissioner, expediting the making of distributions to depositors and other claimants, aiding in the reopening or reorganization of the
institution or its merger or consolidation with another institution, or the sale
of all of its assets. Neither the commissioner nor any special deputy or other
person lawfully in charge of the affairs of the institution is under any personal
obligation to repay those loans. The commissioner may take any action
necessary or proper to consummate the loan and to provide for its repayment
and to give bond when required for the faithful performance of all undertakings in connection with it. The commissioner or special deputy shall make
application to the court for approval of any loan proposed under this section.
Notice of hearing upon the application shall be given as the court directs. At
401

7-2-12

,

)

I

'

•r J

FINA!~CIAL INSTITUTIONS

the hearing upon the application any stockholder or shareholder of the
institution or any depositor or other creditor of the institution may appear and
be heard on the application. Prior to the obtaining of a court order, the
commissioner or special deputy in charge of the affairs of the institution may
make application or negotiate for the loan or loans subject to the obtaining of
the court order.
(3) With the approval of the court pursuant to a plan of reorganization or
liquidation under Section 7-2-18, the commissioner may provide for depositors
to receive new deposit instruments from a depository institution that purchases or receives some or all of the assets of the institution in the possession
of the commissioner. All new deposit instruments issued by the acquiring
depository institution may, in accordance with the terms of the plan of
reorganization or liquidation, be subject to different amounts, terms, and
interest rates than the original deposit instruments of the institution in the
possession of the commissioner. All deposit instruments issued by the acquiring institution shall be considered new deposit obligations of the acquiring
institution. The original deposit instruments issued by the institution in the
possession of the commissioner are not liabilities of the acquiring institution,
unless assumed by the acquiring institution. Unpaid claims of depositors
against the institution in the possession of the commissioner continue, and
may be provided for in the plan of reorganization or liquidation.
(4) The commissioner, after taking possession of any institution or other
person subject to the jurisdiction of the department, may terminate any
executory contract, including standby letters of credit, unexpired leases and
unexpired employment contracts, to which the institution or other person is a
party. If the termination of an executory contract or unexpired lease constitutes a breach of the contract or lease, the date of the breach is the date on
which the commissioner took possession of the institution. Claims for damages
for breach of an executory contract must be filed within 30 days of receipt of
notice of the termination, and if allowed, shall be paid in the same manner as
all other allowable claims of the same priority out of the assets of the
institution available to pay claims.
(5) With approval of the court and upon a showing by the commissioner that
it is in the best interests of the depositors and creditors, the commissioner may
transfer property on account of an indebtedness incurred by the institution
prior to the date of the taking.
(6) (a) The commissioner may avoid any transfer of any interest of the
institution in property or any obligation incurred by the institution that is
void or voidable by a creditor under Title 25, Chapter 6.
(b) The commissioner may avoid any transfer of any interest in real
property of the institution that is void as against or voidable by a
subsequent purchaser in good faith and for a valuable consideration of the
same real property or any portion thereof who has duly recorded his
conveyance at the time possession of the institution is taken, whether or
not such a purchaser exists.
(c) The commissioner may avoid any transfer of any interest in property
of the institution or any obligation incurred by the institution that is
invalid or void as against, or is voidable by a creditor that extends credit
to the institution at the time possession of the institution is taken by the
commissioner, and that obtains, at such time and with respect to such
credit, a judgment lien or a lien by attachment, levy, execution, garnish402
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ment, or other judicial lien on the property involved, whether or not such
a creditor exists.
(d) The right of the commissioner under Subsections (6)(b) and (c) to
avoid any transfer of any interest in property of the institution shall be
unaffected by and without regard to any knowledge of the commissioner or
of any creditor of the institution.
(e) "Transfer" means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, or disposing of or parting with property or
with an interest in property, including retention of title as a security
interest.
(f) The commissioner may avoid and recover any payment or other
transfer of any interest in property of the institution to or for the benefit
of a creditor, for or on account of an antecedent debt owed by the
institution before the transfer was made if the creditor at the time of such
transfer had reasonable cause to believe that the institution was insolvent, and if the payment or other transfer will allow the creditor to obtain
a greater percentage of his debt than he would be entitled to under the
provisions of Section 7-2-15. For the purposes of this subsection:
(i) antecedent debt does not include earned wages and salaries and
other operating expenses incurred and paid in the normal course of
business;
(ii) a transfer of any interest in real property is deemed to have
been made or suffered when it became so far perfected that a
subsequent good faith purchaser of the property from the institution
for a valuable consideration could not acquire an interest superior to
the transferee; and
(iii) a transfer of property other than real property is deemed to
have been made or suffered when it became so far perfected that a
creditor on a simple contract could not acquire a lien by attachment,
levy, execution, garnishment, or other judicial lien superior to the
interest of the transferee.
(g) For purposes of this section, "date of possession" means the earlier of
the date the commissioner takes possession of a financial institution under
Title 7, Chapter 2, or the date when the commissioner enters an order
suspending payments to depositors and other creditors under Section
7-2-19.
(7) (a) With or without the prior approval of the court, the commissioner or
any federal deposit insurance agency appointed by him as receiver or
liquidator of a depository institution closed by the commissioner under the
provisions of this chapter may setoff against the deposits or other
liabilities of the institution any debts or other obligations of the depositor
or claimant due and owing to the institution. The amount of any setoff
against the liabilities of the institution shall be no greater than the
amount the depositor or claimant would receive pursuant to Section 7-2-15
after final liquidation of the institution. When the liquidation value of a
depositor's or claimant's claim against the institution will or may be less
than the full amount of the claim, setoff may be made prior to final
liquidation if the commissioner or any receiver or liquidator appointed by
him can reasonably estimate the liquidation value of the claim, and the
court, after notice and opportunity for hearing, approves the estimate for
purpm,es of making the setoff. If the right of setoff is exercised, the
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commissioner or any receiver or liquidator appointed by him shall give
written notice to the depositor or claimant of the amount setoff.
(b) The existence and amount of a debtor or creditor relationship or
both, between the institution and its depositor or claimant and the right to
the proceeds in a deposit account shall be determined solely by the books
and records of the institution.
(c) Any contract purporting to affect the right of setoff must be in
writing and signed by the depositor-debtor and an authorized officer of the
institution and be maintained as a part of the records of the institution.
(d) Any claim that a deposit account is a special account not subject to
setoff because it was maintained for a specific purpose or to satisfy a
particular obligation other than satisfaction of or as security for an
indebtedness to the institution or that the right to the deposit actually
belongs to a third party shall not affect the right to setoff of the
commissioner or any receiver or liquidator appointed by him unless the
special nature of the account is clearly shown in the books and records of
the institution.
(e) In the absence of any other instrument in writing, the terms and
provisions of the signature card applicable to a particular account in effect
at the time the commissioner takes possession of the institution shall be
determinative of the right of setoff by the commissioner or any receiver or
liquidator appointed by him.
(f) Knowledge of the institution or of any director, officer, or employee of
the institution that the nature of the account is other than as shown in the
books and records of the institution shall not affect the right of setoff by
the commissioner or any receiver or liquidator appointed by him.
(g) The liability of the commissioner or any receiver or liquidator
appointed by him for exercising a right of setoff other than as authorized
by this section shall be only to a person who establishes by the procedure
set forth in Section 7-2-6 that his interest in the account is superior to that
of the person whose debt to the institution was setoff against the account.
The amount of any such liability shall be no greater than the amount of
the setoff and neither the commissioner or any receiver or liquidator
appointed by him shall be liable for any action taken under this section
unless the action taken is determined by the court to be arbitrary or
capricious.
History: C. 1953, 7-2-12, enacted by L.
1981, ch. 16, § 3; 1983, ch. 8, § 47; 1986 (4th

S.S.), ch. 1, § 2; 1987, ch. 229, § 6; 1989, ch.
267, § 18.

NOTES TO DECISIONS
ANALYSIS

Allowance of expenses.
Assets in foreign state.
Compromise offer.
Liquidation of assets.
Stockholders' liability.
Allowance of expenses.
Allowance or disallowance of the expenses
incurred by commissioner necessary to facilitate liquidation, protect or preserve assets, expedite distribution of assets, etc., was not a

matter of difference of opinion between the
commissioner and the court as to what should
have been done; but was a question of whether
the expenses were reasonably necessary, incurred in good faith, and whether the commissioner regularly pursued his authority. Lustig
v. Intermountain Bldg. & Loan Ass'n, 101 Utah
478, 123 P.2d 707 (1942).
Assets in foreign state.
Assets within jurisdiction of foreign state
were subject to its laws, and state was not
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required to surrender those assets to Utah
commissioner. Lustig v. Intermountain Bldg. &
LoanAss'n, 101 Utah 478, 123 P.2d 707 (1942).
Compromise offer.
Court improperly approved compromise offer
of debtors of bank where there was no evidence
of debtors' ability to pay or chance of actually
collecting the debts. In re Provo Com. & Sav.
Bank, 95 Utah 366, 81 P.2d 644 (1938).
Liquidation of assets.
In the liquidation of assets, the commissioner
might not in :ill cases be required to pursue an
immediate or speedy liquidation and force
collaterals and properties on an unfavorable
market, when to do so would result in sacrificing them, which, in the exercise of a sound
discretion, might be avoided by a reasonable
forbearance. Riches v. Hadlock, 80 Utah 265, 15
P.2d 283 (1932).
Stockholders' liability.
Under former statute

and former Utah

7-2-14

Const., Art. 12, Sec. 18, it was not essential that
all of bank's assets be first exhausted before
proceeding to enforce stockholders' additional
liability, since it was apparent that bank was
insolvent. Lynch v. Jacobsen, 55 Utah 129, 184
P. 929 (1919).
Under former statute and former Utah
Const., Art. 12, Sec. 18, order or judgment of
court declaring bank insolvent and adjudging
that it was necessary to enforce stockholders'
additional liability to pay bank's debts, in absence of fraud or collusion, was conclusive upon
stockholders, and they could not challenge
judgment except in direct proceeding. Lynch v.
Jacobsen, 55 Utah 129, 184 P. 929 (1919).
Under former statute and former Utah
Const., Art. 12, Sec. 18, right to sue stockholders to recover additional liability was not exclusively vested in creditors of bank, and receiver
who was appointed to take charge of insolvent
bank's assets and wind up its affairs could
bring action to enforce such liability. Lynch v.
Jacobsen, 55 Utah 129, 184 P. 929 (1919).

COLLATERAL REFERENCES
Arn.Jur.2d.-10Arn.Jur.2dBanks§§
754
et seq., 826 et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 422.

7-2-13. Collections
ence.

Key Numbers. 631/2.

in liquidation

-

Banks and Banking

Deposit

-

<S:->

Prefer-

The moneys collected in process of a liquidation by the commissioner shall be
from time to time deposited, subject to his order as herein provided, in one or
more federally insured depository institutions organized under the laws of this
state. In case of the suspension or insolvency of the depository institution,
these deposits shall be preferred before all other deposits.
History: C. 1953, 7-2-13, enacted
1981, ch. 16, § 3.

by L.

COLLATERAL REFERENCES
Arn.Jur. 2d.-10Am.
Jur. 2d Banks§ 827.
C.J.S. - 9 C.J.S Banks and Banking§ 513.

7-2-14. Expenses

Key Numbers. 77(4).

Banks and Banking

<S:->

during possession.

The expenses reimbursable to the commissioner during possession or in the
course of proceedings under this chapter include the compensation of deputies,
agents, clerks, and examiners employed by him and reasonable fees for
counsel, accountants or consultants employed by him or on his behalf. The
compensation shall be fixed by the commissioner subject to the approval of the
court. The expenses of the proceedings shall be paid out of the property of the
institution in the hands of the commissioner, shall be a valid charge against
that property, and shall be paid first in order of priority. No expenses may be
405
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paid out of the property of the institution until an account of the expense has
been filed with and approved by the court.
History: C. 1953, 7-2-14, enacted by L.
1981, ch. 16, § 3; 1983, ch. 8, § 48.
NOTES TO DECISIONS
Presumptions.
It would be presumed that liquidating officer
acted according to law. Lustig v. Intermountain
Bldg. & Loan Ass'n, 101 Utah 4 78, 123 P.2d707
(1942).

ANALYSIS

Court approval.
Presumptions.
What are "proper expenses."

1

Court approval.
District court erred in disapproving certain
salaries to full-time examiner and part-time
examiner and certain expenses merely by setting up its judgment against that of commissioner, without finding abuse of discretion or
that services rendered or expenses incurred
were unnecessary or did not pertain to liquidation. In re State Bank, 84 Utah 147, 30 P.2d 211
(1934).
Even in the case where the court had the
duty of approving compensation of employees
the commissioner was not a mere factotum. In
re Provo Com. & Sav. Bank, 95 Utah 366, 81
P.2d 644 (1938).
Whether an expenditure should have been
allowed was determined by reasonable necessity of same, incurrence in good faith, and
whether the commissioner acted within scope
of his authority. Lustig v. Intermountain Bldg.
& Loan Ass'n, 101 Utah 478, 123 P.2d 707
(1942).

What are "proper expenses."
Legal expenses in connection with court
hearing with reference to approval of salaries
and expenses of examiners as fixed by commissioner were proper items of legal expense. In re
State Bank, 83 Utah 471, 30 P.2d 217 (1934).
Part costs incurred by commissioner in another case involving right of commissioner to
borrow from Reconstruction Finance Corporation to pay dividends was not proper expensein
liquidation proceeding since bank in processof
liquidation had no interest in such suit. In re
State Bank, 83 Utah 471, 30 P.2d 217 (1934).
The furnishing of a supersedeas bond which
was not a step towards preserving the association assets, nor a step toward facilitating ultimate liquidation, was not a proper expense
item. Lustig v. Intermountain Bldg. & Loan
Ass'n, 101 Utah 478, 123 P.2d 707 (1942).

COLLATERAL REFERENCES
Am. Jur. 2d.-10Am. Jur. 2d Banks§ 757.
C.J.S. - 9 C.J.S. Banks and Banking§ 422.

7-2-15.

Key Numbers. 63 ½.

Banks and Banking ea.

Priority of obligations, expenses, and claims Distribution of balance of assets.

(1) The following obligations, expenses, and claims have the following
priority:
(a) first, any obligation the commissioner may have under Subsection
7-2-6(3)(b) to be bound by the terms, covenants, and conditions of obligations secured by assets or property of the institution;
(b) second, administrative expenses, including those allowed under
Section 7-2-14;
(c) third, unsecured claims for wages, salaries, or commissions, including vacation, severance, or sick leave pay, earned by an individual within
90 days before the date of the commissioner's possession, in an amount not
exceeding $2,000 for each individual;
(d) fourth, claims of depositors. Any federal deposit insurance agency or
other deposit insurer is subrogated to all rights of the depositors against
406
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the institution, its officers and directors, and its control persons as defined
in Section 7-1-103 to the extent of all payments made for the benefit of the
depositors. "Payments," as used in this subsection, includes arrangements
by a federal deposit insurance agency for the assumption or payment of
the deposit liabilities by another institution whose deposits are insured by
a federal deposit insurance agency. The right of any agency of the United
States insuring deposits or savings obligations to be subrogated to the
rights of depositors upon payment of their claims may not be less extensive
than the law of the United States provides with respect to subrogation to
the rights of depositors in national banks. For the purposes of this section,
a contractual commitment to advance funds, including a standby letter of
credit, may not be considered a deposit liability of the institution;
(e) fifth, all other unsecured claims in amounts allowed by the court,
including claims of secured creditors to the extent the amount of their
claims exceed the present fair market value of their collateral. The claim
of a lessor for damages resulting from the termination of a lease of
property may not be allowed in an amount in excess of the rent reserved
by the lease, without acceleration, for 60 days after the lessor repossessed
the leased property, or the leased property was surrendered to the lessor,
whichever first occurs, whether before or after the commissioner took
possession of the institution, plus any unpaid rent due under the lease,
without acceleration, on the date of possession or surrender. A claim for
damages resulting from the termination of an employment contract, may
not be allowed in an amount in excess of the compensation provided by the
contract, without acceleration, for 90 days after the employee was directed
to terminate, or the employee terminated, performance under the contract, whichever first occurs, whether before or after the commissioner
took possession of the institution, plus any unpaid compensation due
under the contract, without acceleration, on the date the employee was
directed to terminate or the employee terminated performance. Claims for
damages resulting from the termination of employment contracts of
persons who were in control of the institution, as control is defined in
Section 7-1-103, are not entitled to priority under this subsection. Claims
for damages for breach of a commitment to advance funds shall be limited
to the amount due and owing by the institution on the date the commissioner took possession of the institution;
(f) sixth, claims for debt that are subordinated under the provisions of
a subordination agreement or other instrument;
(g) seventh, claims of persons who were at any time in control of the
institution as control is defined in Section 7-1-103; and
(h) eighth, all other claims.
(2) The commissioner shall classify each claim presented for priority purposes under Subsection (1) and shall indicate the classification on any
certificate issued under the provisions of Subsection 7-2-6(11). This classification is final, subject to review by the court upon a timely objection filed under
Subsection 7-2-6(9).
(3) When the commissioner has paid to each depositor and creditor of the
institution whose claims have been proved and allowed the full amount of the
claim, has made proper provision for unclaimed or unpaid deposits or dividends, and has paid all the expenses of the liquidation, he shall distribute the
balance of the assets of the institution in his possession among the sharehold407
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ers of the institution in proportion to the holdings and classes of this stock.
Unless a court of competent jurisdiction determines otherwise, the shareholders shall be determined by the books and records of the institution as of the
date the commissioner took possession.
History: C. 1953, 7-2-15, enacted by L.
1983,ch.8,§ 49;1985,ch.244,§
8;1987,ch.
229, § 7; 1989, ch. 267, § 19; 1994, ch. 200,
§ 34.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 49 repeals former § 7-2-15, as
enacted by Laws 1981, ch. 16, § 3, relating to
preference of claims, and enacts the present
section.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, deleted "other
than those of controlling persons, as defined in
Section 7-8a-9" following "depositors" near the
beginning of Subsection (l)(d); deleted former
Subsection (l)(g) which read "seventh, claims of
depositors who are controlling persons as defined in Section 7-8a-9" and renumbered the
remaining subsections accordingly; and made
stylistic changes.

NOTES TO DECISIONS
:

I

I

I

may cause all new money received by insolvent
building and loan companies to be held separately in trust; purpose was simply to ensure
that claimants were not given preference on
basis of personal favoritism or other improper
considerations. In re Utah Sav. & Loan Ass'n,
21 Utah 2d 169, 442 P.2d 929 (1968).

ANALYSIS

;
t
rI•

I ,.

•

J
l

1

Construction and application.
Discharge of preferred claims.
Insolvent institutions.
Waiver of preferential right.
War risk insurance funds.

Construction and application.
The clear import of the former section was to
fix equality in the treatment of claims and in
the declaration of dividends thereon. United
States Fid. & Guar. Co. v. Malia, 87 Utah 426,
49 P.2d 954 (1935).
Discharge of preferred claims.
If there were insufficient funds to pay in full
all preferred claims, preferred creditor was
merely entitled to be paid pro rata with other
claims of equal rank. Western Creamery Co. v.
Malia, 89 Utah 422, 428, 57 P.2d 743 (1936)
(decided under prior law).
Insolvent institutions.
Former section did not prevent application of
former § 7-7-43, providing that commissioner

Waiver of preferential right.
By authorizing the state treasurer to deposit
state funds in certain banks, and compelling
him to require bank to secure repayment of
funds so deposited, the state waived its preferential right by virtue of the common law. National Sur. Co. v. Pixton, 60 Utah 289, 208 P.
878, 24 A.L.R. 1487 (1922).
War risk insurance funds.
Administrator of estate of deceased war veteran depositing war risk insurance funds in
bank subsequently becoming insolvent was
general creditor and not entitled to preference
on theory that war risk insurance funds were
entitled to priority as debt due United States.
Hansen v. Hadlock, 87 Utah 474, 50 P.2d 417
(1935).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 780
et seq.
C.J.S. - 9 C.J.S. Banks and Banking § 529
et seq.

7-2-16.

Key Numbers. 80(5).

Banks and Banking

€:o

Interim ratable dividends.

At any time after the expiration of the date fixed for the presentation of
claims and prior to the declaration of a final dividend the commissioner may,
out of the funds remaining in his hands after the payment of expenses, declare
and pay, subject to their priorities established under Section 7-2-15, one or
more interim ratable dividends to any person and in the amount and upon such
notice as the court directs.
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History: C. 1953, 7-2-16, enacted by L.
1981, ch. 16, § 3; 1989, ch. 267, § 20.
NOTES TO DECISIONS
ANALYSIS

Borrowing to pay dividends.
Marshaling assets.
Borrowing to pay dividends.
A district court could not authorize commissioner to borrow money and pledge or mortgage
bank's assets to secure its payment, for the
purpose of paying dividends to creditors. Riches
v. Hadlock, 80 Utah 265, 15 P.2d 283 (1932).
Marshaling assets.
In action by assignee of state treasurer of
claim against insolvent bank for amount on
deposit after treasurer had realized on part of

deposit by selling collateral securing deposit,
and assignee, as surety, had paid treasurer
balance, wherein question was whether assignee was entitled to dividends calculated on
entire amount on deposit or on balance due
after treasurer had realized part of deposit by
sale of collateral, court applied so-called bankruptcy rule and held that creditor was compelled to first exhaust his security and apply
proceeds on his claim and could participate
only upon basis of balance remaining after the
giving of such credit. United States Fid. &
Guar. Co. v. Malia, 87 Utah 426, 49 P.2d 954
(1935) (decided under prior law).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§§ 775, 776.
C.J.S. - 9 C.J.S. Banks and Banking§ 548.

7-2-17. Disposition

Key Numbers. 80(9).

Banks and Banking

<S=o

of records after liquidation.

After liquidation of an institution under this chapter, the commissioner shall
dispose of its books, papers, and records in accordance with the order of the
court.
History: C. 1953, 7-2-17, enacted
1981, ch. 16, § 3.

by L.

7-2-18. Plan for reorganization or liquidation of institution - Hearings - Procedure - Effect - Appeals.
(1) If the commissioner has taken possession of any institution or other
person under the jurisdiction of the department he may propose to the court a
plan for the reorganization or liquidation of the institution or the establishment of a new institution by filing a petition with the court, setting forth the
details of the plan and requesting the court to set a day for hearing on the
petition.
(2) The court shall make an order fixing a day for the hearing of the petition,
prescribing the manner in which notice of the hearing is given, and may
prescribe a deadline for filing written objections. The court may adjourn the
hearing from time to time and no further notice is required. At the time of
hearing or any adjournment of a hearing the court shall take testimony, and if
it appears that it is in the best interests of the depositors and other creditors,
the court shall approve the plan.
(3) A plan of reorganization or liquidation approved by the court shall be
fully binding upon and constitute a final adjudication of all claims, rights, and
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interests of all depositors, creditors, shareholders, and members of the
institution being reorganized or liquidated, and all other parties in interest
with regard to the plan and with regard to any institution or other person
receiving any assets or assuming any liabilities under the plan.
(4) Notice of an appeal of an order approving a plan of reorganization or
liquidation shall be filed within ten days after the date of entry of the order
appealed from.
History: C. 1953, 7-2-18, enacted by L.
1981, ch. 16, § 3; 1983, ch. 8, § 50; 1986, ch.
1, § 10; 1986 (4th S.S.), ch. 1, § 3.

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 821
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 466.

7-2-19.

)

1

..
~

Key Numbers. 65.

Banks and Banking

~

Suspension of payments by institution - Order of
commissioner -Approval
of governor - Period
effective - Exempt payments - Operation during suspension - Modification of orders -Adoption of rules and regulations.

( 1) The commissioner, whenever in his opinion the action is necessary in the
public interest, may, if the governor approves, order such institutions as are
subject to his supervision to suspend the payment in any manner of their
respective liabilities to their depositors and other creditors, except as hereinafter provided.
(2) The order shall become effective upon notice, and shall continue in full
force and effect until rescinded or modified by him. No such order shall be
issued for an initial period of more than 60 days, but any such order may, if the
governor approves, be extended from time to time for further periods not
exceeding 60 days each.
(3) Nothing contained in this chapter shall affect the right of the institutions
to pay current operating expenses and other liabilities incurred during a
period of suspension.
(4) Whenever in the opinion of the commissioner conditions warrant such
action, he may, if the governor approves, authorize the issuance of clearing
house certificates, post notes or other evidences of indebtedness, either during
a period of suspension, or during such longer period as he may prescribe, and
during a period of suspension, he may permit the suspended institution to
receive deposits and may authorize any such institution to pay any part of its
liabilities, or of any class thereof, payment of which has been suspended.
(5) He may, if the governor approves, at any time, by order, modify or rescind
any or all previous orders made by him under authority of this chapter.
(6) The commissioner may, if the governor approves, prescribe such rules
and regulations as he considers necessary in order to carry out the provisions
of this chapter, and an order may be issued on such terms and conditions as
may be incorporated in the order.
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History: C. 1953, 7-2-19, enacted by L.
1981, ch. 16, § 3.

COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking§ 267.
Banks and Banking <S:o>
119.
Key Numbers. -

7-2-20. Repealed.
Repeals. - Laws 1987, ch. 229, § 11 repeals
§ 7-2-20, as enacted by Laws 1981, ch. 16, § 3,

reorganization of depository institutions, effective March 16, 1987.

relating to the law governing liquidation and

7-2-21. Applicability

of Utah Procurement

Code.

No action of the commissioner taken under this chapter or Chapter 19 is
subject to the provisions of Title 63, Chapter 56, the Utah Procurement Code.
History: C. 1953, 7-2-21, enacted
1986 (4th S.S.), ch. 1, § 4.

by L.

7-2-22. Termination of authority to transact business.
If an institution or other person subject to the jurisdiction of the department
is operated by a federal deposit insurance agency or its appointee pursuant to
a federal receivership or conservatorship for a period of 180 days or more, the
authority of that institution or person to transact business under this title
shall terminate upon the expiration of the 180-day period.
History: C. 1953, 7-2-22, enacted by L.
1987, ch. 229, § 8.

7-2-23. Limitation of action - Tolling of period.
(1) If applicable law, an order entered in any proceeding, any cause of action
arising under this chapter, or an agreement, fixes a period within which the
institution, the commissioner, or any receiver or liquidator appointed under
Section 7-2-9 may commence an action, and the period has not expired before
the date of possession by the commissioner, the receiver or liquidator may
commence an action only before the later of:
(a) the end of the period;
(b) three years after the date of appointment of a receiver or liquidator
under Section 7-2-9; or
(c) three years after the date of possession by the commissioner.
(2) No statute of limitations as to any cause of action against an officer or
director of a depository institution begins to run as to the commissioner or any
receiver or liquidator appointed under Section 7-2-9 until the date the
commissioner takes possession of the institution under this chapter.
History: C. 1953, 7-2-23, enacted
1989, ch. 267, § 21.

by L.
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Claims pending when statute enacted.
This section serves as a statute of limitations; therefore, the section tolls claims that

were pending when it was enacted. FDIC v.
Paul, 735 F. Supp. 375 (D. Utah 1990).

CHAPTERS

BANKS
Section
7-3-1.
7-3-2.
7-3-3.
7-3-3.1.
7-3-3.2.

7-3-3.3.
7-3-4 to
7-3-10.
7-3-11.
7-3-12.
7-3-13.
7-3-14.
7-3-15.
7-3-16.
7-3-17.
7-3-18.
7-3-19.
7-3-20.

7-3-1.

Section
Application of chapter.
Restrictions on conduct of banking
business and bank holding companies.
"Banking business" defined Credit card banks - Insurance
of deposit accounts.
Compliance with other applicable
law.
Securities business permitted Activities conducted by subsidiary - Disclosure statements
required.
Tying of other bank services prohibited.
7-3-9. Repealed.
Powers, rights, and privileges of
banking corporation - Other
business activities.
Certificate of incorporation -Prerequisites to issuance.
Prohibited investments and loans.
Changes in articles of incorporation restricted.
Capital stock increase - Prerequisites.
Dividends allowed - Surplus requirements.
Losses charged to surplus - Replenishment of fund - Dividend restrictions.
Repealed.
Real estate acquisition, holding,
and conveyance.
Limitations on loans and extensions of credit.
Bank acquiring, holding, or accepting as collateral its own

Application

stock - Loans to or investment
in affiliates.
7-3-21.
Stock ownership by banks.
7-3-22.
Certificates and evidences of deposit binding - Issuance of
items intended to circulate as
money prohibited.
7-3-23.
Repealed.
7-3-24.
Certification of check.
7-3-25.
Bad debts.
7-3-26.
Overdraft as asset.
7-3-27.
Repealed.
7-3-28.
Capital nott:s or debentures.
7-3-29.
Repealed.
7-3-30.
Board of directors to manage business - Residency of directors.
7-3-31.
Oath of bank directors.
7-3-32.
Meetings of board of directors Reports - Records - Loans to
officers, directors and principal
shareholders.
7-3-33.
Examination of affairs by board of
directors - Purposes - Frequency - Report filed in bank
records.
7-3-34.
Contents of examination report of
board of directors - Failure to
make and file report as misdemeanor.
7-3-35.
Examinations in lieu of directors'
examination - Report filed
with board minutes.
7-3-36.
Loans to officers, directors and
stockholders.
7-3-37, 7-3-38. Repealed.
7-3-39.
Shareholders' right to examine
bank records - Records as to a
particular customer.

of chapter.

This chapter applies to all banks organized under the laws of this state, to all
other banks doing business in this state as permitted by the laws and
Constitution of the United States, and to all persons conducting banking
business in this state except as provided in Chapter 1.
History: C. 1953, 7-3-1, enacted
1981, ch. 16, § 4.

by L.

Repeals and Reenactments.
- Laws
1981, ch. 16, § 1 repealed former §§ 7-3-1 to
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7-3-44, 7-3-46, 7-3-50, 7-3-51 and 7-3-53 to
7-3-63, relating to regulation of banks and
banking. Laws 1981, ch. 16, § 4 enacted
present §§ 7-3-1 to 7-3-39. Former §§ 7-3-45

and 7-3-47 had been repealed by Laws 1975, ch.
150, § 1. Former §§ 7-3-48, 7-3-49, 7-3-52,
7-3-64 and 7-3-65 had been repealed by Laws
1965, ch. 154, § 10-102.

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking § 6.
A.L.R. - Bank's liability to customer for
imposing allegedly excessive service charges,
73A.L.R.4th 1028.
Exclusion from debtor status of banks and
the like by§ 109(b)(2) of Bankruptcy Code (11
uses§ 109Cb)C2)),87 A.L.R. Fed. 282.
Liability, under National Banking Act (12
uses § 93), of national bank directors for

retaliation against officer or employee who discloses or refuses to commit banking irregularity, 101 A.L.R. Fed. 377.
Construction and application of 18 USCS
§ 215, punishing receipt or offering of commissions or gifts by or to bank officer for procuring
loans, 114 A.L.R. Fed. 487.
Key Numbers. - Banks and Banking e=> 4.

7-3-2. Restrictions on conduct of banking
bank holding companies.

business

and

(1) The establishment or operation in this state of private or partnership
banks is expressly prohibited.
(2) Except as authorized by Title 7, Chapter 19, Section 7-1-702, or as
specificallyauthorized by the laws of the United States by language to that
effectand not merely by implication:
(a) No corporation or other business entity organized other than under
the laws of this state may establish or maintain an office or other place of
business in this state at which banking business is conducted.
(b) No corporation or other business entity organized other than under
the laws of this state may conduct a banking business in this state unless
it complies with all laws of this state relating to banks, to the conduct of
a banking business, and to foreign corporations or other business entities.
(c) The prohibitions of Subsections (2)(a) and (2)(b) do not apply: (i) to a
national banking association whose operations are principally conducted
in this state and is not a subsidiary of a depository institution holding
company whose operations are principally conducted outside this state; or
(ii) to a national banking association whose operations are principally
conducted in this state which was controlled by a depository institution
holding company whose operations are principally conducted outside this
state as of December 31, 1984.
(d) No bank holding company whose subsidiary bank operations are
principally conducted outside this state may: (i) establish an office in this
state at which a banking business is conducted, (ii) acquire, directly or
indirectly, control of all or substantially all of the assets of, (iii) merge
with, or (iv) assume the deposit liabilities of a bank or bank holding
company whose operations are principally conducted in this state.
History: C. 1953, 7-3-2, enacted by L.
1981,ch. 16, § 4; 1983, ch. 8, § 51; 1984 (2nd
S.S.), ch. 5, § 12; 1985, ch. 244, § 9.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks §§ 9,
13.
C.J.S. - 9 C.J.S. Banks and Banking§§ 6,
37.

7-3-3.

Key Numbers. - Banks and Banking
18.

e:,

4,

"Banking business" defined - Credit card banks Insurance of deposit accounts.

(a) Except as provided under Subsection (l)(b), a person is considered to
be conducting a banking business and is a bank subject to the provisions
of this title that are applicable to banks if the person is authorized under
the laws of this state, another state, the United States, the District of
Columbia, or any territory of the United States to accept deposits from the
public and to conduct such other business activities as may be authorized
by statute or by the commissioner in accordance with Subsection 7-3-10(2).
(b) A person is not considered to be a bank subject to the provisions of
this title that are applicable to banks if the person is authorized to conduct
the business of a federal savings and loan association or federal savings
bank, a savings and loan association or savings bank subject to Chapter 7,
an industrial loan corporation subject to Chapter 8, a federally chartered
credit union, or a credit union subject to Chapter 9.
(2) A person authorized to operate as a bank in this state may operate as a
credit card bank if it:
(a) engages only in credit card operations;
(b) does not accept demand deposits or deposits that the depositor may
withdraw by check or similar means for payment to third parties or others;
(c) does not accept any savings or time deposits of less than $100,000;
(d) maintains only one office that accepts deposits; and
(e) does not engage in the business of making commercial loans.
(3) All deposit accounts in banks subject to the jurisdiction of the department shall be insured by the Federal Deposit Insurance Corporation or any
successor to it.
(1)

l

1

,t

History: C. 1953, 7-3-3, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 52; 1985, ch.
244,§ 10;1989,ch.267,§
22; 1994,ch.200,
§ 35.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "an
industrial loan corporation" for "a thrift institution" in Subsection (l)(b); deleted former Subsection (2) relating to the use of the name
"bank" and renumbered former Subsection (3)

as Subsection (2), substituting "operate as a
credit card bank" for "use the name 'credit card
bank' in its title, corporate name, or advertising"; deleted former Subsection (4) relating to
the use of the name "credit card bank"; renumbered former Subsection (5) as Subsection (3);
and made stylistic changes.
Cross-References. - Collection agencies,
banks and trust companies exempt from collection agency provisions, § 12-1-7.

COLLATERAL REFERENCES

Am. Jur. 2d. -10 Am. Jur. 2d Banks§§ 1 to
3.
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C.J.S. - 9 C.J.S. Banks and Banking § 1.
Key Numbers. - Banks and Banking e:, 2.

7-3-3.2
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7-3-3.1. Compliance

with other applicable

law.

Every bank and bank subsidiary engaged in any of the activities authorized
under Sections 7-3-3, 7-3-3.2, and 7-3-10 and each director, officer, employee, or
other agent whom a bank or bank subsidiary appoints or employs to conduct
any of those activities is subject to any applicable licensing, certification, or
regulatory requirement imposed by local, state, or federal law, regulation, or
rule with respect to those activities. This title does not excuse any person or
individual from complying with each such requirement.
History: C. 1953, 7-3-3.1, enacted by L.
1989, ch. 267, § 23.

7-3-3.2. Securities business permitted - Activities conducted by subsidiary - Disclosure statements
required.
(1) A bank has all necessary and incidental powers to engage in the business
of purchasing, selling, underwriting, and dealing in securities, whether as a
principal for its own account or as agent or broker for a customer, subject to the
limitations in this section.
(2) The securities business that a bank may conduct as a principal for its
own account is limited to the activities specified in Subsections (a) through (d).
A bank does not otherwise have power to enter securities underwriting or act
as a principal in issuance or marketing of securities.
(a) A bank may purchase for investment and subsequently resell those
types of securities authorized by statute or rule of the commissioner,
including, without limitation, shares purchased in accordance with Section 7-3-21 and government or other securities lawfully acquired for the
investment or trading portfolio of the bank or any of its subsidiaries or
affiliates in accordance with any limitation established by any other
federal or state statute, regulation, or rule.
(b) A bank may sell securities of any kind acquired in the ordinary
course of business, including, without limitation, through foreclosure on
pledged securities.
(c) A bank may underwrite or deal in securities issued by a municipality, county, or other local governmental entity or an agency of any such
governmental entity, securities issued by a state or any of its agencies, or
securities issued by the federal government or any of its agencies.
(d) A bank may establish or underwrite the securities of registered
investment companies that are limited to operating or investing in money
market funds or other short-term government or corporate debt instruments.
(3) This section may not be interpreted to alter the traditional rights and
powers of banks to issue deposit instruments or similar instruments that
acknowledge receipt of monies for customers, even though the instruments
may for some purposes be considered securities.
(4) Securities activities under this section, except those activities described
in Subsections (2)(a) and (b), shall be conducted only through a subsidiary. Any
such subsidiary shall be established pursuant to rules that the commissioner
may adopt after notice and hearing. Any such rules shall further define the
standards by which a securities subsidiary of a bank may be established and
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operated, including the requirement for registration, if required, as a brokerdealer with state, federal, and self-regulatory agencies. In addition to other
standards that may be established by these rules, a bank may not invest more
than 10% of its total capital in a securities subsidiary. For purposes of that
determination, total capital shall be calculated in accordance with all other
applicable statutes and rules of the commissioner, including the effect ofloans
from the bank to the subsidiary, together with capital standards established by
the Federal Deposit Insurance Corporation. Every loan made by the bank to a
securities subsidiary shall comply with applicable state and federal laws. In all
cases, each subsidiary shall maintain separate corporate and financial records.
(5) Notwithstanding Subsection (4), a bank may enter into a networking
agreement with a registered broker-dealer for the provision of brokerage
services to the bank's customers on the bank's premises without the need to
comply with Subsection (4), (6), or (7).
(6) The securities activities authorized by this section may be conducted
from an authorized banking office or from a separate office of a subsidiary, and
may be offered to customers in this state or in any other state, territory, or
country, except to the extent such activities are limited or prohibited by the
laws of the other state, territory, or country.
(7) Before undertaking any of the direct or indirect securities activities
permitted under this section, except those authorized by Subsection (2)(a), a
bank shall apply to the commissioner. The commissioner shall render a
decision of approval, conditional approval, or disapproval within 60 days from
the date of receiving the application. Public notice is not required for any
hearing on the application that may be held. The commissioner shall satisfy
himself before approving the application that the bank possesses the managerial and financial resources necessary to conduct the securities activities safely
and soundly.
(8) In conducting securities activities, a bank shall in all respects comply,
and cause its securities subsidiary to comply, with the Utah Uniform Securities
Act, the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Company Act of 1940, and other applicable statutes, regulations,
and rules.
(9) In connection with each customer for which a bank or its securities
subsidiary shall act as agent or broker, the bank or the subsidiary, as
applicable, shall give a written disclosure to its customer prior to closing any
single transaction or establishment of an account contemplating a series of
transactions. The disclosure statement shall be in legible print and shall be in
substantially the form shown in Subsection (a) with respect to the bank and in
Subsection (b) with respect to any securities subsidiary.
(a)

DISCLOSURE STATEMENT
The services offered by the securities department of this bank are offered to
its customers without regard to any other banking relationship. By signing
below the customer acknowledges receipt of this Disclosure Statement and
agrees that any contract for securities services is completely voluntary, and the
selection of this bank for securities services has not been required by any other
business relationship or account with the bank.
Dated this _____
day of ___
, 19__ _
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CUSTOMER:
(b)

DISCLOSURE STATEMENT
_____
(name of securities agency subsidiary) is a subsidiary of
______
(name of bank). The services offered by ____
(name of
subsidiary) are offered to its customers without regard to any separate
banking relationship with ____
(name of bank). By signing below the
customer acknowledges receipt of this Disclosure Statement and agrees that
any contract for services with _____
(name of subsidiary) is completely
voluntary and the selection of _____
(name of subsidiary) for securities
services has not been required by any business relationship with its parent
bank.
Dated this _____
day of ____
, 19__ _
CUSTOMER:

History: C. 1953, 7-3-3.2, enacted by L.
1989,ch.267,§ 24.
Federal Law. - The federal acts cited in
Subsection (8) are codified as:
Investment Company Act of 1940, 15 U.S.C.
§ B0a-1 et seq.

Securities Act of1933, 12 U.S.C. § 77a et seq.
Securities Exchange Act of 1934, 15 U.S.C.
§ 78a et seq.
Cross-References. - Utah Uniform Securities Act, Title 61, Chapter 1.

7-3-3.3. Tying of other bank services prohibited.
( 1) In conducting the business of banking as permitted under Sections 7-3-3,
7-3-3.2, and 7-3-10, a bank or bank subsidiary may not extend credit, lease or
sell property of any kind, furnish any service, or fix or vary the consideration
for any of the foregoing, on the condition or requirement:
(a) that the customer obtain some additional credit, property, or service
from the bank or any of its subsidiaries or affiliates, other than a loan,
discount, deposit, or trust service from the bank;
(b) that the customer provide some additional credit, property or service
to the bank or to any of its subsidiaries or affiliates, other than those
related to and usually provided to the bank in connection with a loan,
discount, deposit, or trust service; or
(c) that the customer not obtain some other credit, property, or service
from a competitor of the bank or any of its subsidiaries or affiliates, other
than a condition or requirement that the bank may reasonably impose in
a credit transaction to assure the soundness of the credit.
(2) Any violation of this section may be enforced by the aggrieved party in
any court of competent jurisdiction in this state. The court may award
reasonable attorneys' fees and court costs to the prevailing party in addition to
damages.
(3) The commissioner may make rules concerning any of the activities
authorized by Sections 7-3-3, 7-3-3.2, and 7-3-10 to:
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(a) protect the bank, its subsidiaries, and affiliates against any risk
involved in engaging in any of those activities; or
(b) prohibit unfair or improper trade practices by the bank, its subsidiaries, or affiliates.
History: C. 1953, 7-3-3.3, enacted by L.
1989, ch. 267, § 25.

7-3-4 to 7-3-9.

Repealed.

Repeals. - Laws 1983, ch. 8, § 127 repeals
§§ 7-3-4 to 7-3-9, as enacted by Laws 1981, ch.
16, § 4, relating to branches, service centers

7-3-10.

and mobile facilities. For present comparable
provisions, see§§ 7-1-708 to 7-1-712.

Powers, rights, and privileges of banking corpo•
ration - Other business activities.

(1) In addition to the powers granted under Title 16, Chapter 10a, Utah
Revised Business Corporation Act, a banking corporation has all the rights,
privileges, and powers necessary or incidental to carrying on the business of
banking. Necessary or incidental powers are deemed to include all rights,
privileges, and powers held by national banks.
(2) Subject to the approval of the commissioner, after notice and opportunity
for hearing, any bank having its principal place of business in this state may,
either directly or indirectly through a subsidiary or affiliate, engage in other
business activities determined by the commissioner by rule, regulation or
other administrative action which are closely related to banking. Such determination by the commissioner may not be inconsistent with rules, regulations,
or other actions of the board of governors of the Federal Reserve System under
Section 4(c)(8) of the Bank Holding Company Act of 1956.
(3) The commissioner shall implement this section in a manner consistent
with the purposes set forth in Section 7-1-102.
History: C. 1953, 7-3-10, enacted by L.
1983, ch. 8, § 53; 1992 (3rd S.S.), ch. 6, § 3.
Repeals and Reenactments. - Laws
1983, ch. 8, § 53 repeals former § 7-3-10, as
enacted by Laws 1981, ch. 16, § 4, relating to
organization of banks under the Utah Business
Corporation Act, and enacts the present section.
Amendment Notes. - The 1992 (3rd S.S.)

amendment, effective July 1, 1992, substituted
"Title 16, Chapter 10a, Utah Revised Business
Corporation Act" for "the Utah Business Corporation Act" in the first sentence of Subsection
(1) and made stylistic changes.
Federal Law. - Section 4(c)(8) of the federal Bank Holding Company Act of 1956, cited
in the second sentence in Subsection (2), is 12
U.S.C. § 1843(c)(8).

NOTES TO DECISIONS

Powers of banking corporations.
While a corporation might be said to possess
such implied powers as were necessary, usual,
or incidental to its business, yet such powers
could only be such as could be exercised in

proper conduct of its business, and corporation
had no implied powers to do any act which was
contrary to the statutes or public policy forming
basic powers of such statutes. Hadlock v.
Callister, 85 Utah 510, 39 P.2d 1082 (1935).
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COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 8.
C.J.S. - 9 C.J.S. Banks and Banking § 42.
A.L.R. - Right of bank to apply third person's funds, deposited in debtor's name, on

7-3-11. Certificate
issuance.

debtor's obligation, 8 A.L.R.3d 235.
Key Numbers. - Banks and Banking
23.

of incorporation

-

Prerequisites

<S=>

to

The Division of Corporations and Commercial Code shall not issue a
certificate of incorporation to any bank authorizing it to do business in this
state until a certificate signed by the commissioner is received showing that he
has approved the bank's application and that the requisite amount of capital
stock and surplus has been paid in cash.
History: C. 1953, 7-3-11, enacted by L.
1981, ch. 16, § 4; L. 1984, ch. 66, § 9.
Cross-References. - Division of Corpora-

7-3-12. Prohibited

tions and Commercial Code, Title 13, Chapter
la.

investments

and loans.

Unless the prior written approval of the commissioner is obtained and a
reasonable need for such investment can be shown, no bank may:
(1) invest in its own premises including furniture, fixtures and equipment, or in the stock, bonds, debentures, or other obligations of any
corporation holding the premises of the bank; or
(2) make loans to or upon the security of the stock of any corporation
holding the bank's premises, if the aggregate of these investments and
loans, plus any indebtedness incurred by any such corporation which is an
affiliate of the bank, exceeds the amount of the capital stock and surplus
or 50% of the total capital accounts of the bank, whichever is greater. Upon
application to and approval by the commissioner, a bank may exceed this
limitation.
History: C. 1953, 7-3-12, enacted by L.
1983, ch. 8, § 54; 1992, ch. 30, § 6.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 54 repeals former § 7-3-12, as
enacted by Laws 1981, ch. 16, § 4, relating to

correction of impairment of capital, and enacts
the present section.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, corrected the
subsection designations.

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks §§ 41
to 46.

Key Numbers. 35, 39.

Banks and Banking

<S=>

C.J.S. - 9 C.J.S. Banks and Banking § 60.

7-3-13. Changes in articles of incorporation

restricted.

No change shall be made in the articles of incorporation of any bank if the
change would result in the impairment of the rights, remedies, or securities of
depositors and other creditors of the bank.
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History: C. 1953, 7-3-13, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 26.
C.J.S. - 9 C.J.S. Banks and Banking § 42.

7-3-14.

Key Numbers. 23.

Capital stock increase

Banks and Banking

<;;:,

- Prerequisites.

(1) The Division of Corporations and Commercial Code may not issue a
certificate of amendment to the articles of incorporation of any bank increasing
its capital stock until the whole amount of the increase is paid in and:
(a) an affidavit of the president or a vice president and the secretary or
cashier of the bank specifying the amount of the increase and that the
increase has been duly paid in as part of the capital is transmitted to the
commissioner;
(b) the commissioner issues a certificate certifying the information
contained in the affidavit and his approval of it; and
(c) the affidavit and certificate described in Subsections (a) and (b) are
delivered to the Division of Corporations and Commercial Code.
(2) Notwithstanding Subsection (1), a bank may, with the approval of the
commissioner, increase its capital stock by the declaring a stock dividend as
provided in Section 16-l0a-640 or Sections 16-lOa-1002 through 16-lOa-1004.
The surplus of the bank, after the approval of the increase, shall be at least
20% of the total capital stock as increased. The increase is effective upon the
delivery of an affidavit certifying the declaration of dividend by the president
or a vice president and the secretary or cashier to the Division of Corporations
and Commercial Code and the issuance by that division of a certificate of
amendment to the articles of incorporation of the bank.
History: C. 1953, 7-3-14, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 55; 1984, ch.
66, § 10; 1992, ch. 277, § 2.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, made punctuation
changes in Subsection (1) and substituted "Sec-

tion 16-lOa-640 or Sections 16-l0a-1002
through 16-l0a-1004" for "Section 16-10-41 or
16-10-55" in Subsection (2).
Cross-References. - Division of Corporations and Commercial Code, Title 13, Chapter
la.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks §§ 36,
37.
C.J.S. - 9 C.J.S. Banks and Banking§ 59.

7-3-15.

Dividends

Key Numbers. 37.

Banks and Banking e=>

allowed - Surplus requirements.

The board of directors of a bank may declare a dividend out of the net profits
of the bank after providing for all expenses, losses, interest, and taxes accrued
or due from the bank, as it shall judge expedient, but before any dividend is
declared, not less than 10% of the net profits of the bank for the period covered
by the dividend shall be carried to a surplus fund until the surplus shall
amount to 100% of its capital. Under this section any amounts paid into a fund
for the retirement of any debenture capital or preferred stock of the bank from
its net earnings for the period covered by the dividend shall be deemed an
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addition to its surplus fund if, upon the retirement of such debenture capital or
preferred stock, the amount paid into the retirement fund for the period may
be properly carried to the surplus fund of the bank. In this case the bank shall
be obligated to transfer to the surplus fund the amount paid into the
retirement fund.
History: C. 1953, 7-3-15, enacted
1981, ch. 16, § 4.

by L.

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking § 65.
Key Numbers. - Banks and Banking <S=>
41.

7-3-16.

Losses charged to surplus - Replenishment
fund - Dividend restrictions.

of

Any losses sustained by any bank in excess of its reserves for loan losses and
undivided profits shall be charged to its surplus fund. Its surplus fund shall be
replenished from net profits, and no dividend may be declared or paid by the
bank in excess of one-half of its net profits until its surplus fund is equal to an
amount prescribed by the commissioner in writing.
History: C. 1953, 7-3-16, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 56.

7-3-17.

Repealed.

Repeals. - Laws 1989, ch. 267, § 48 repeals
§ 7-3-17, as last amended by Laws 1983, ch. 8,
§ 57, relating to incidental and necessary pow-

7-3-18.

ers of banking corporations, effective May 1,
1989.

Real estate acquisition,

holding, and conveyance.

A bank may purchase, hold, and convey real estate, other than bank
premises, only for those purposes and in a manner prescribed by commissioner
by regulation. Such regulations may not be more restrictive than the laws and
regulations applicable to acquisition and holding of real estate by national
banks.
History: C. 1953, 7-3-18, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 58.
COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks§ 280.
C.J.S. - 9 C.J.S. Banks and Banking§ 163.

7-3-19.

Limitations

Key Numbers. 95.

on loans and extensions

Banks and Banking

<S=>

of credit.

(1) The total loans and extensions of credit by any bank to any person
outstanding at one time and not fully secured, as determined in a manner
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consistent with Subsection (2), by collateral having a market value at least
equal to the amount of the loan or extension of credit may not exceed 15% ofthe
amount of the bank's total capital.
(2) The total loans and extensions of credit by a bank to a person outstanding at one time and fully secured by readily marketable collateral having a
market value, as determined by reliable and continuously available price
quotations, at least equal to the amount of the funds outstanding may not
exceed 10% of the total capital of the bank. This limitation is separate from and
in addition to the limitation described in Subsection (1).
(3) The limitations contained in Subsections (1) and (2) are subject to
exceptions the commissioner may prescribe by regulation. No such regulation
may be inconsistent with law and regulations applicable to loan restrictions on
national banks.
(4) The commissioner may, by rule or regulation, define the terms "loans and
extensions of credit" and "person" as used in this section. These definitions may
not be inconsistent with those applicable to national banks.
History: C. 1953, 7-3-19, enacted by L.
1981,ch. 16, § 4; 1983,ch.8, § 59.
COLLATERAL REFERENCES

l

1

Am. Jur. 2d. - 10 Am. J ur. 2d Banks § 684.
C.J.S. - 9 C.J.S. Banks and Banking§ 388.
A.L.R. - Bank's right to apply or set off
deposit against debt of depositor not due at
time of his death, 7 A.L.R.3d 908.
Right of bank to apply third person's funds,
deposited in debtor's name, on debtor's obligation, 8 A.L.R.3d 235.

7-3-20.

Recoverability of compensatory
mental anguish or emotional
breach of contract to lend money,
826.
Key Numbers. - Banks and
176.

damages for
distress for
52 A.L.R.4th
Banking

€:>

Bank acquiring, holding, or accepting as collateral its own stock - Loans to or investment in
affiliates.

(1) No bank may accept as collateral or be a purchaser of shares of its own
capital stock except in cases where the taking of the collateral or purchase of
the shares is necessary to prevent loss upon a debt previously contracted in
good faith. In such a case all shares of the stock acquired by any bank through
any purchase, foreclosure, or otherwise shall be sold within 12 months from
the date of its acquisition. The par value of all the shares held after acceptance
or purchase may not exceed 10% of the capital and surplus of such bank.
(2) No bank may: (a) make any loan or any extension of credit to any of its
affiliates; (b) invest any of its funds in the capital stock, bonds, debentures, or
other obligations of any affiliate; or (c) accept the capital stock, bonds,
debentures, or other obligations of any affiliate as collateral security for
advances made to any person unless authorized by the commissioner by
regulation to do so. This exception may not be inconsistent with similar
exceptions applicable to national banks under federal law.
History: C. 1953, 7-3-20, enacted
1981, ch. 16, § 4; 1983, ch. 8, § 60.

by L.
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COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. J ur. 2d Banks § 294.
C.J.S. - 9 C.J.S. Banks and Banking§ 166.

7-3-21. Stock ownership

Key Numbers. 91.

Banks and Banking

~

by banks.

Any bank may purchase, own and hold, and sell or otherwise dispose of, any
ofthe shares of the capital stock of the Federal Deposit Insurance Corporation,
the Federal Reserve Bank of the Twelfth Federal Reserve District, the stock of
any corporation or corporations organized under the laws of the United States
for purposes similar to those of the federal reserve banks or the Federal
Deposit Insurance Corporation, the Federal National Mortgage Association,
the stock of any safe deposit company, the stock of any corporation owning the
banking house in which any place of business of such bank is located, the stock
of any bank service corporation performing services for such bank, and the
stock of such other corporation acquired by such bank in satisfaction of or on
account of debts previously contracted in the course of its business, and may
invest in small business investment companies to the same extent allowed
federally chartered banks. Unless expressly authorized by this chapter, a bank
may not purchase or own the stock of any other corporation except in a
fiduciary capacity.
History: C. 1953, 7-3-21, enacted
1981, ch. 16, § 4.

by L.

COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking§ 167.
Key Numbers. - Banks and Banking ~
92.

7-3-22. Certificates and evidences of deposit binding Issuance of items intended to circulate as money
prohibited.
All certificates or evidences of deposit made by the proper officers of any
bank bind the bank with or without its corporate seal affixed. No bank shall
issue any bill, note, or certificate intended to circulate as money.
History: C. 1953, 7-3-22, enacted
1981, ch. 16, § 4.

by L.

COLLATERAL REFERENCES
Am. Jur. 2d. - lOAm. Jur. 2d Banks§ 457.
C.J.S. - 9 C.J.S. Banks and Banking§ 312.

Key Numbers. 152.

A.L.R. - Certificate of deposit as "security"
under federal securities laws, 82 A.L.R. Fed.
553.
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Repealed.

Repeals. - Laws 1983, ch. 8, § 127, repeals

cation as depository for public funds, disclosure
of borrowing, and issuance or rediscount of
notes.

§ 7-3-23, as enacted by Laws 1981, ch. 16, § 4,
relating to pledging of assets by bank, qualifi-

7-3-24.

Certification

of check.

It shall be unlawful for any bank to certify any check drawn upon the bank
unless the person drawing the check has on deposit with the bank at the time
the check is certified an amount of money equal to the amount specified in the
check.
History: C. 1953, 7-3-24, enacted by L.
1981, ch. 16, § 4.

Cross-References.

- Refusal to pay check,

§ 70A-3-411.

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 587
et seq.
C.J.S. - 9 C.J.S. Banks and Banking § 371.
A.L.R. - Right of bank certifying check or

7-3-25.

note by mistake to cancel, or avoid effect of,
certification, 25 A.L.R.3d 1367.
Key Numbers. - Banks and Banking e=
145.

Bad debts.

All demand and matured debts due to any bank on which interest is past due
and has not been paid for a period of six months, unless they are well secured
and in process of collection, are considered bad debts and shall be charged off
to the reserve for loan losses account.
History: C. 1953, 7-3-25, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 61; 1994, ch.
200, § 36.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, deleted "upon
order of the commissioner" at the end of the
section and made a stylistic change.

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking § 6.
Key Numbers. - Banks and Banking <S:->4.

7-3-26.

Overdraft as asset.

An overdraft of more than 90 days' standing may not be allowed as an asset
of a bank, unless amply secured and in the process of collection.
History: C. 1953, 7-3-26, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 62.

Cross-References.
- Issuance
check, penalty, § 76-6-505.

of bad

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 655
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 353.

Key Numbers. 150.
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7-3-27. Repealed.
Repeals. - Laws 1985, ch. 255, § 20 repeals
§ 7-3-27, as enacted by Laws 1981, ch. 16, § 4,

relating to penalty for acc;epting deposit when
insolvent.

7-3-28. Capital notes or debentures.
(1) Any bank, with the prior written approval of the commissioner and the
authorization by resolution of its board of directors may issue its convertible or
nonconvertible capital notes or debentures. The issuance may be in the
amounts, for the term, and contain provisions as may be approved by the
commissioner.
(2) All such notes or debentures shall be subordinated to the claims of
depositors and other creditors.
(3) The total amount of outstanding capital notes or debentures of any bank
may not exceed such limitations as the commissioner may by regulation
prescribe for the protection of depositors. The limitations prescribed may not
be more restrictive than those prescribed for national banks.
(4) The amount of such outstanding capital notes or debentures not maturing within one year shall be added to the capital of the issuing bank for the
purpose of determining the maximum amount that may be loaned to a single
borrower by such bank as provided in this chapter.
(5) The commissioner may prescribe regulations for the protection of the
bank's depositors and shareholders as, in the judgment of the commissioner,
will effectuate the purposes of this section.
History: C. 1953, 7-3-28, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 63.
COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking§ 157.
Key Numbers. - Banks and Banking <S:=>
86.

7-3-29. Repealed.
Repeals. - Laws 1983, ch. 8, § 127 repeals
§ 7-3-29, as enacted by Laws 1981, ch. 16, § 4,

relating to cash reserve required of banks.

7-3-30. Board of directors to manage
dency of directors.

business

-

Resi-

The business and affairs of a corporation conducting a banking business
shall be managed by its board of directors. Directors are not required to be
residents of this state or shareholders of the corporation unless its articles of
incorporation or bylaws so require.
History: C. 1953, 7-3-30, enacted
1981, ch. 16, § 4.

by L.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 77.
C.J.S. - 9 C.J.S. Banks and Banking
§§ 108, 110.

7-3-31.

Key Numbers. 50, 51.

Banks and Banking

e=,

Oath of bank directors.

When a person is appointed or elected to be a director of a bank, that person
shall take an oath promising to diligently carry out the duties required of a
director, to honestly administer the affairs of the bank, and not to knowingly
violate or wilfully permit the violation of any of the provisions oflaw applicable
to the bank. The oath shall be subscribed by the director and shall be
immediately filed in the office of the commissioner.
History: C. 1953, 7-3-31, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 78.
C.J.S. - 9 C.J.S. Banks and Banking§ 115.

7-3-32.

Key Numbers. 50.

Banks and Banking

<!=>

Meetings of board of directors - Reports Records - Loans to officers, directors and principal shareholders.

(1) In this section "principal shareholder" means any officer, director, or
person who directly or indirectly owns, controls, or has the power to vote more
than 10% of any class of voting securities of the bank.
(2) The board of directors of every bank shall hold at least one regular
meeting every three months. The board shall designate an officer or officers of
the bank to prepare and submit reports to the board at every regular quarterly
meeting in such detail as the board may direct. Such reports shall include
pertinent information on the loans and investments, the transactions with
affiliates, and the lines of credit and acquisitions of real estate made during the
preceding quarter or since the last report. It shall also include information on
delinquent loans, other possible losses, and such other information as the
regulations of the department may require.
(3) At regular intervals at least twice each year, a report shall be made to
the board of:
(a) the aggregate amount of all extensions of credit by the bank to its
officers, directors, and principal shareholders and their related interests;
and
(b) all extensions of credit from a correspondent bank of the bank to an
executive officer or principal shareholder of the bank, since the last
preceding report. The board of directors shall make the reports part of the
record of the meeting, and the record shall show its action.
History: C. 1953, 7-3-32, enacted by L.
1981, ch. 16, § 4; 1990, ch. 177, § 3.
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NOTES TO DECISIONS

Notice of meeting and quorum.
-Ratification of unauthorized act.
Meeting of board of bank directors, held with-

out notice to one of directors and without quorum present, could not ratify unauthorized act
of one of bank's officers. Cupit v. Park City
Bank, 20 Utah 292, 58 P. 839 (1899).

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 109.
Key Numbers. - Banks and Banking €:->
52.

7-3-33. Examination of affairs by board of directors Purposes - Frequency - Report filed in bank
records.
(1) Except as otherwise expressly provided in this chapter, it shall be the
duty of the board of directors of every bank to examine or cause to be examined
fully the books, papers, and affairs of the bank, and particularly the loans,
discounts, and overdrafts thereof with a special view of ascertaining the value
and security thereof and of the collateral security, if any, given in connection
therewith, and to inquire into such other matters as the bank commissioner or
bank examiner may require.
(2) The examination shall be made not less frequently than once within an
18-month period and at such other times as the commissioner may require.
(3) Within 30 days after the completion of the examination a report in
writing thereof shall be made and placed on file with the records of the bank
and shall be subject to examination by the commissioner or bank examiner.
History: C. 1953, 7-3-33, enacted by L.
1981, ch. 16, § 4.

Cross-References. - Commissioner of financial affairs as the chief executive officer of

the State Department of Financial Institutions,
§ 7-1-202.
Supervisor of banks,§ 7-1-205.

NOTES TO DECISIONS
ANALYSIS

Acts done without director's assent or knowledge.
Defenses available to directors.
Degree of care and diligence required.

Acts done without director's assent or
knowledge.
Under former statutes, bank director was not
responsible for acts committed, transactions
conducted, or losses incurred before he became
member of board, or for any act of board done in
his absence and without his assent and knowledge, or for default of codirector occurring without his connivance or assent. Warren v.
Robison, 19 Utah 289, 57 P. 287, 75 Am. St. R.
734 (1899).
Defenses available to directors.
Under former statutes, bank directors, when

sued for losses to creditors and stockholders
which resulted from unlawful or careless acts
and unfortunate transactions, could not set up
as defense that they did not examine bank's
books or accounts, knew nothing about loans or
discounts made, or were ignorant of business of
banking, or that they entrusted management
and supervision of business of bank to its executive officers in whom they had confidence.
Warren v. Robison, 19 Utah 289, 57 P. 287, 75
Am. St. R. 734 (1899).

Degree of care and diligence required.
Under former statutes, rule most in harmony
with character and well-being of bank appeared
to be that its directors, in administering its
affairs, were required to exercise ordinary care,
skill, and diligence; that, under this rule, it was
necessary for them to give bank's business such
attention as an ordinarily discreet business-
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man would give to his own concerns under
similar circumstances, and that, therefore, it
was incumbent on them to devote as much of
their time to their trust as was necessary to

familiarize them with business of bank and to
supervise and direct its operations. Warren v.
Robison, 19 Utah 289, 57 P. 287, 75 Am. St. R.
734 (1899).

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 108.
Key Numbers. - Banks and Banking <,;:,
50.

7-3-34.

Contents of examination report of board of direc•
tors - Failure to make and file report as misde•
meanor.

The report required by Subsection 7-3-33(3) shall contain a statement of the
assets and liabilities of the bank as shown by its books, and any deductions for
the assets or additions to the liabilities which the directors, an examining
committee, or examiner after the examination, may recommend. It shall also
contain a detailed statement of loans, if any, which in their opinion are
worthless or doubtful, together with their reasons for so regarding them, also
a statement of loans made on collateral security which in their opinion are
insufficiently secured, giving in each case the amount of the loan, the name and
market value of the collateral, if it has any market value, and, if without
market value, a statement of that fact and its actual value as near as it is
possible to ascertain. The report shall also contain a statement of overdrafts
with the names of the persons owing the same and the amounts of those they
consider worthless or doubtful, and a full statement of other matters which
affect the solvency and soundness of the bank. If the directors of any bank
wilfully fail to make and file, or cause to be made and filed, the examination
and report in the manner and within the time specified, each director of the
bank shall be guilty of a class C misdemeanor.
History: C. 1953, 7-3-34, enacted by L.
1981, ch. 16, § 4.
Cross-References. - Examiners, § 7-1209.

7-3-35.

Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

Examinations in lieu of directors' examination Report filed with board minutes.

(1) With the approval of the commissioner, and under rules and regulations
prescribed by him, any examination made during an 18-month period by the
department, the applicable federal reserve bank or the Federal Deposit
Insurance Corporation, or a certified audit prepared by an independent
certified public accountant may be substituted for the directors' examination
required under Section 7-3-33.
(2) If an examination by the department, the applicable federal reserve
bank, or the Federal Deposit Insurance Corporation or an audit by a certified
public accountant, is substituted for the directors' examination, the board of
directors of the examined bank, or an examining committee appointed by the
board shall prepare and file with the minutes of the board a detailed written
report of the findings and recommendations based upon the examination. The
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report shall be in addition to any other requirements
commissioner.
History: C. 1953, 7-3-35, enacted
1981, ch. 16, § 4.

prescribed by the

by L.

7-3-36. Loans to officers, directors

and stockholders.

A bank may lend its funds or extend credit to any executive officer or director
of the bank or to any person who directly or indirectly owns, controls, or has
the power to vote 10% or more of any class of voting securities of the bank only
in the manner and to the extent that the commissioner may prescribe by
regulation. Any limitations imposed by the commissioner under this section
may not be more restrictive than those prescribed by regulations issued by the
bank's federal supervisory or insuring agency.
History: C. 1953, 7-3-36, enacted by L.
1981, ch. 16, § 4; 1983, ch. 8, § 64.

7-3-37, 7-3-38.

Repealed.

Repeals. - Laws 1986, ch. 1, § 37 repeals
§ 7-3-37, as amended by Laws 1983, ch. 8,
§ 65, relating to bonds covering officers and
employees of banks, effective January 21, 1986.

Laws 1983, ch. 8, § 127 repeals § 7-3-38, as
enacted by Laws 1981, ch. 16, § 4, relating to
bank service corporations.

7-3-39. Shareholders' right to examine bank records
Records as to a particular customer.
Every shareholder of a bank shall have the right to examine the books and
records of the bank as provided in Sections 16-lOa-1601 through 16-lOa-1604.
Access to records pertaining solely to the deposits, borrowings, or other
financial transaction of a particular customer shall be allowed to a shareholder
of the bank upon the following conditions:
(1) a written request for such access is submitted to the board of
directors of the bank stating its purpose and necessity;
(2) the board denies such request;
(3) the shareholder files a petition with a court of competent jurisdiction
requesting an order granting such access;
(4) after hearing upon not less than 10 days' written notice to the bank
and to the particular person whose records are involved, the court finds
that the request for access is made in good faith and it is necessary to
protect a legitimate interest of a shareholder;
(5) the court orders that the records of the bank pertaining to the
particular customer be made available subject to such conditions as the
court considers appropriate to protect the privacy of the customer; and
(6) the person seeking to inspect or obtain copies of such records
reimburses the bank for the costs of search, retrieval, and reproduction of
such records. The bank shall have no liability to the customer in providing
to the shareholder of the bank access to such records in accordance with
the terms and conditions of the order of the court.
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History: C. 1953, 7-3-39, enacted by L.
1981, ch. 16, § 4; 1992, ch. 277, § 3.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted "Sec-

tions 16-l0a-1601 through 16-l0a-1604" for
"Section 16-10-47" in the first sentence of the
introductory paragraph.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 68.
C.J.S. - 9 C.J.S. Banks and Banking§ 69.

CHAPTER4
LOAN AND TRUST COMPANIES
(Repealed by Laws 1994, ch. 200,

7-4-1, 7-4-2.

§

88.)

Repealed.

Repeals. - Laws 1994, ch. 200, § 88 repeals
§§ 7-4-1 and 7-4-2, as repealed and reenacted

by Laws 1981, ch. 16, § 5, relating to loan and
trust companies, effective June 1, 1994.

CHAPTER5
TRUST BUSINESS
Section
7-5-1.
7-5-2.
7-5-3.

7-5-4.
7-5-5.
7-5-6.

7-5-7.
7-5-8.

7-5-1.

Definitions - Allowable trust companies - Exceptions.
Permit required to engage in trust
business - Exceptions.
Application for authorization to engage in trust business - Criteria
for granting - Authority of trust
company.
Withdrawal from trust business.
Revocation of trust authority - Procedure.
Confidentiality of communications
and writings concerning trust Actions to protect property or authorized under probate laws not
precluded.
Management and investment of
trust funds.
Segregation of trust assets - Books
and records required - Examination - Trust property not subject
to claims or debts against trust
company.

Definitions
tions.

Section
7-5-9.
7-5-10.
7-5-11.

7-5-12.

7-5-13.
7-5-14.

7-5-15.

-Allowable

Registration of investment in name
of nominee - Records - Possession of investment.
Lending trust funds to trust company, officer, director or employee
as felony.
Self-dealing with trust property Own stock as trust property Policies for dealing with trust securities.
Directors' audit of trust business Report available to commissioner
or examiners - Examinations in
lieu of audit.
Collective investment funds.
Mergers, consolidations, acqms1tions, transfers, or reorganizations
involving entities engaged in trust
business - Succession of rights
and duties - Petition for appointment of another trust company.
Assets of trust company in possession of the commissioner.

trust companies

- Excep-

(1) As used in this chapter:
(a) "Business trust" means an entity engaged in a trade or business that
is created by a declaration of trust that transfers property to trustees, to
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be held and managed by them for the benefit of persons holding certificates
representing the beneficial interest in the trust estate and assets.
(b) "Trust business" means, except as provided in Subsection (l)(c), a
business in which one acts in any agency or fiduciary capacity, including
that of personal representative, executor, administrator, conservator,
guardian, assignee, receiver, depositary, or trustee under appointment as
trustee for any purpose permitted by law, including the definition of"trust"
set forth in Subsection 75-1-201(45).
(c) "Trust business" does not include the following means of holding
funds, assets, or other property:
(i) funds held in a client trust account by an attorney authorized to
practice law in this state;
(ii) funds held in connection with the purchdse or sale ofreal estate
by a person authorized to act as a real estate broker in this state;
(iii) funds or other assets held in escrow by a person authorized by
the department in accordance with Chapter 22 or by the Utah
Insurance Department to act as an escrow agent in this state;
(iv) funds held by a homeowners' association or similar organization to pay maintenance and other related costs for commonly owned
property;
(v) funds held in connection with the collection of debts or payments on loans by a person acting solely as the agent or representative or otherwise at the sole direction of the person to which the debt
or payment is owed, including funds held by an escrow agent for
payment of taxes or insurance;
(vi) funds and other assets held in trust on an occasional or isolated
basis by a person who does not represent that he is engaged in the
trust business in Utah;
(vii) funds or other assets found by a court to be held in an implied,
resulting, or constructive trust;
(viii) funds or other assets held by a court appointed conservator or
receiver if the conservatorship or receivership is under continuous
court supervision and no trust company is willing or eligible to serve
as conservator or receiver;
(ix) funds or other assets held by a credit services organization
operating in compliance with Title 13, Chapter 21, Credit Services
Organizations Act;
(x) funds, securities, or other assets held in a customer account in
connection with the purchase or sale of securities by a regulated
securities broker, dealer, or transfer agent; or
(xi) funds, assets, and other property held in a business trust for
the benefit of holders of certificates of beneficial interest if the
fiduciary activities of the business trust are merely incidental to
conducting business in the business trust form.
(d) "Trust company" means an institution authorized to engage in the
trust business under this chapter. Only the following may be a trust
company:
(i) a Utah depository institution or its wholly owned subsidiary;
(ii) a foreign depository institution authorized to engage in business as a depository institution in Utah or its wholly owned subsidiary;
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(iii) a direct or indirect subsidiary of a depository institution
holding company that also has a direct or indirect subsidiary authorized to engage in business as a depository institution in Utah; and
(iv) any other corporation continuously and lawfully engaged in the
trust business in this state since before July 1, 1981.
(2) Only a trust company may engage in the trust business in this state.
(3) The requirements of this chapter do not apply to:
(a) a person that is authorized to engage in a trust business in another
state or territory of the United States or in the District of Columbia which
is engaged in activities in this state solely for the purpose of fulfilling its
duties as a trustee of a trust created and administered in another state; or
(b) a national bank, federal savings bank, federal savings and loan
association, or federal credit union authorized to engage in business as a
depository institution in Utah, or any wholly owned subsidiary of any of
these, to the extent the institution is authorized by its primary federal
regulator to engage in the trust business in this state.
History: C. 1953, 7-5-1, enacted by L.
1981,ch.16,§ 6;1982,ch.6,§
1;1986,ch.l,
§ 11;1989,ch.267,§
26;1991,ch. 133,§ 14;
1994, ch. 200, § 37.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, inserted "department in accordance with Chapter 22 or by the"
in Subsection (l)(a)(iii); rewrote Subsections
(l)(a)(v) and (l)(b); added Subsections
(l)(a)(viii) to (l)(a)(x); deleted "After June 30,
1981" at the beginning and added the final
sentence in Subsection (2); deleted former Subsection (3); designated former Subsection (4) as
present Subsection (3); subdivided present Subsection (3) and added Subsection (3)(b); and
made changes in phraseology and punctuation
throughout the section.
The 1994 amendment, effective June 1, 1994,

inserted Subsection (l)(a) and renumbered former Subsection (l)(a) as Subsection (l)(b); in
Subsection (l)(b), inserted "except as provided
in Subsection (l)(c), a" and deleted ''but not
limited to" after "fiduciary capacity, including'';
inserted the Subsection (l)(c) designation and
"the following means of holding funds, assets,
or other property" in the introductory language
of Subsection (l)(c); inserted the language following "owed" at the end of Subsection (l)(c)(v);
added Subsection (l)(c)(xi); deleted language in
Subsection (2) relating to the use of the word
"trust" by corporations or business entities;
deleted the second sentence of Subsection (2)
which read "Persons exempt from the definition
of trust business in Subsection (l)(a) are not
exempt from the restrictions set forth in this
subsection"; and made stylistic changes.

NOTES TO DECISIONS

Deposits of money by trust company.
Deposit of moneys by trust company to credit
of beneficiaries in banking side of the institution was the deposit of money in trust for them

and made them cestuis and not creditors.
Leggroan v. Zion's Sav. Bank & Trust Co., 120
Utah 93, 232 P.2d 746 (1951).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 11.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.
A.L.R. - Exclusion from debtor status of
banks and the like by § 109(b)(2) of Bank-

7-5-2.

Permit required
Exceptions.

ruptcy Code (11 USCS § 109(b)(2)), 87 A.L.R.
Fed. 282.
Key Numbers. - Banks and Banking <S=>
311.

to engage

in trust business

-

(1) No trust company shall accept any appointment to act in any agency or
fiduciary capacity, such as but not limited to that of personal representative,
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executor, administrator, conservator, guardian, assignee, receiver, depositary,
or trustee under order or judgment of any court or by authority of any law of
this state or as trustee for any purpose permitted by law or otherwise engage
in the trust business in this state, unless and until it has obtained from the
commissioner a permit to act under this chapter. This provision shall not apply
to any bank or other corporation authorized to engage and lawfully engaged in
the trust business in this state before July 1, 1981.
(2) Nothing in this chapter prohibits: (a) any corporation organized under
Title 16, Chapter 6 or 10, from acting as trustee of any employee benefit trust
established for the employees of the corporation or the employees of one or
more other corporations affiliated with the corporation; (b) any corporation
organized under Title 16, Chapter 6, and owned or controlled by a charitable,
benevolent, eleemosynary or religious organization from acting as a trustee for
that organization or members of that organization but not offering trust
services to the general public; (c) any corporation organized under Title 16,
Chapter 6 or 10, from holding in a fiduciary capacity the controlling shares of
another corporation but not offering trust services to the general public; or (d)
any depository institution from holding in an agency or fiduciary capacity
individual retirement accounts or Keogh plan accounts established under
Section 401(a) or 408(a) of Title 26 of the United States Code.
History: C. 1953, 7-5-2, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 2.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 303
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.

Key Numbers. 311.

Banks and Banking

e:>

7-5-3. Application for authorization to engage in trust
business - Criteria for granting - Authority of
trust company.
(1) A person seeking authorization to become a trust company and engage in
the trust business in this state shall file an application with the commissioner
in the manner provided in Section 7-1-704, and shall pay the fee prescribed in
Section 7-1-401.
(2) The commissioner shall, in deciding whether or not to approve the
application, take into account:
(a) the character and condition of the applicant's assets;
(b) the adequacy of its capital;
(c) its earnings record;
(d) the quality of its management;
(e) the qualifications of any person proposed to be an officer in charge of
the trust operations;
(f) the needs of the community for fiduciary services;
(g) the volume of business that the applicant will probably do; and
(h) any other relevant facts and circumstances, including the availability of legal counsel to advise and pass upon matters relating to the trust
business.
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(3) The commissioner may not apply criteria making it more difficult for a
state chartered depository institution to obtain approval to engage in the trust
business than for a federally chartered depository institution of the same class.
(4) The commissioner may impose such conditions when authorizing a
person to engage in the trust business as he considers appropriate to protect
the public interest.
(5) Upon receiving authorization from the commissioner to become a trust
company and engage in the trust business, the trust company is qualified to act
as fiduciary in any capacity without bond.
History: C. 1953, 7-5-3, enacted by L.
1981, ch. 16, § 6; 1982, ch. 6, § 3; 1989, ch.
267, § 27; 1994, ch. 200, § 38.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "manner provided in Section 7-1-704, and shall pay
the fee prescribed in Section 7-1-401" for "form
and containing the information that the commissioner may require by rule" in Subsection

7-5-4.

(1); subdivided Subsection (2) and deleted a
second sentence from Subsection (2)(h), which
read "The commissioner may grant or refuse
the application based on a reasonable assessment of the factors considered"; inserted the
designations for Subsections (3) and (5) and
renumbered former Subsection (3) as Subsection (4).

Withdrawal from trust business.

Any trust company which desires to withdraw from and discontinue doing a
trust business shall furnish to the commissioner satisfactory evidence of its
release and discharge from all the obligations and trusts undertaken by it, and
after the company has furnished that evidence the commissioner shall revoke
his certificate of authority to do a trust business previously issued to that trust
company, and thereafter that trust company shall not be permitted to use and
shall not use the word "trust" in its corporate name or in connection with its
business, nor undertake the administration of any trust business.
History: C. 1953, 7-5-4, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 4.

by L.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S.

Banks

§ 1064.

7-5-5.

Revocation

and Banking

Key Numbers. 316.

Banks and Banking®=>

of trust authority - Procedure.

(1) (a) The commissioner may issue and serve upon a trust company a
notice of intent to revoke the authority of the trust company to exercise the
powers granted by this chapter, if, in his opinion:
(i) the trust company is unlawfully or unsoundly exercising the
powers granted under this chapter;
(ii) has unlawfully or unsoundly exercised the powers granted
under this chapter;
(iii) has failed, for a period of five consecutive years, to exercise the
powers granted by this chapter;
(iv) fails or has failed to comply with requirements upon which its
permit is conditioned; or
(v) fails or has failed to comply with any rule of the commissioner.
434

TRUST BUSINESS

7-5-6

(b) The notice shall contain a statement of the facts constituting the
alleged unlawful or unsound exercise of powers, or failure to exercise
powers, or failure to comply, and shall fix the time and place at which a
hearing will be held to determine whether an order revoking authority to
execute those powers should issue against the trust company.
(2) (a) If the trust company or its representative does not appear at the
hearing, the commissioner may consider the trust company to be in
default, and may issue a revocation order.
(b) If default has occurred, or if upon the record made at any hearing
the commissioner finds that any allegation specified in the notice of
charges has been established, the commissioner shall issue and serve upon
the trust company an order:
(i) prohibiting it from accepting any new or additional trust accounts; and
(ii) revoking its authority to exercise any powers granted under
this chapter.
(c) Any order issued under this section permits the trust company to
continue to service all previously accepted trust accounts pending their
expeditious divestiture or termination.
(3) A revocation order shall become effective 30 days after service of the
order upon the trust company and shall remain effective and enforceable,
unless it is stayed, modified, terminated, or set aside by action of the
commissioner or by a reviewing court.
History: C. 1953, 7-5-5, enacted by L.
1981, ch. 16, § 6; 1987, ch. 161, § 24.

Cross-References. - Hearings by commissioner, judicial review, § 7-1-309.

COLLATERAL REFERENCES
C.J.S. § 1064.

9 C.J.S. Banks and Banking

Key Numbers. 316.

Banks and Banking

<S=>

7-5-6. Confidentiality
of communications
and writings
concerning trust - Actions to protect property
or authorized under probate laws not precluded.
Any trust company exercising the powers and performing the duties described in this chapter shall keep inviolate all communications and writings
made to or by that trust company relating to the existence, condition,
management or administration of any agency or fiduciary account confided to
it and no creditor or stockholder of any such trust company shall be entitled to
disclosure or knowledge of any such communication or writing, except that the
directors, president, vice president, manager, treasurer, and trust officers, and
any employees assigned to work on the trust business, and the attorney or
auditor employed by it shall be entitled to knowledge of any such communication or writing and except that in any suit or proceeding relating to the
existence, condition, management or administration of the account, the court
in which the suit is pending may require disclosure of any such communication
or writing. A trust company is not, however, precluded from filing an action in
court to protect trust account property or as authorized under Title 75.
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History: C. 1953, 7-5-6, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 5.

7-5-7. Management

by L.

and investment

of trust funds.

(1) Funds received or held by any trust company as agent or fiduciary,
whether for investment or distribution, shall be invested or distributed as soon
as practicable as authorized under the instrument creating the account and
shall not be held uninvested any longer than is reasonably necessary.
(2) If the instrument creating an agency or fiduciary account contains
provisions authorizing the trust company, its officers, or its directors to
exercise their discretion in the matter of investments, funds held in the trust
account under that instrument may be invested only in those classes of
securities which are approved by the directors of the trust company or a
committee of directors appointed for that purpose. If a trust company acts in
any agency or fiduciary capacity under appointment by a court of competent
jurisdiction, it shall make and account for all investments according to the
provisions of Title 75, Utah Uniform Probate Code, unless the underlying
instrument provides otherwise.
(3) (a) Funds received or held as agent or fiduciary by any trust company
which is also a depository institution, whether for investment or distribution, may be deposited in the commercial department or savings department of that trust company to the credit of its trust department. Whenever
the funds so deposited in a fiduciary or managing agency account exceed
the amount of federal deposit insurance applicable to that account, the
trust company shall deliver to the trust department or put under its
control collateral security as outlined in Regulation 9.10 of the Comptroller of the Currency or in Regulation 550.8 of the Office of Thrift Supervision, as amended. However, if the instrument creating such a fiduciary or
managing agency account expressly provides that funds may be deposited
to the commercial or savings department of the trust company, then the
funds may be so deposited without setting aside collateral securities as
required under this section and the deposits in the event of insolvency of
any such trust company shall be treated as other general deposits are
treated. A trust company which deposits trust funds in its commercial or
savings department shall be liable for interest on the deposits only at the
rates, if any, paid by the trust company on deposits of like kind not made
to the credit of its trust department.
(b) Funds received or held as agent or fiduciary by a trust company,
whether for investment or distribution, may be deposited in an affiliated
depository institution. Whenever the funds so deposited in a fiduciary or
managing agency account exceed the amount of federal deposit insurance
applicable to that account, the depository institution shall deliver to the
trust company or put under its control collateral security as outlined in
Regulation 9.10 of the Comptroller of the Currency or in Regulation 550.8
of the Office of Thrift Supervision as amended. However, if the instrument
creating the fiduciary or managing agency account expressly permits
funds to be deposited in the affiliated depository institution, the funds may
be so deposited without setting aside collateral securities as required
under this section and deposits in the event of insolvency of the depository
institution shall be treated as other general deposits are treated. A trust
company which deposits trust funds in an affiliated depository institution
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is liable for interest on the deposits only at the rates, if any, paid by the
depository institution on deposits of like kind.
(4) In carrying out all aspects of its trust business, a trust company shall
have all the powers, privileges, and duties as set forth in Section 75-7-402 with
respect to trustees, whether or not the trust company is acting as a trustee as
defined in Title 75.
(5) Nothing in this section may alter, amend, or limit the powers of a trust
company acting in a fiduciary capacity as specified in the particular instrument or order creating the fiduciary relationship.
History: C. 1953, 7-5-7, enacted by L.
1981,ch.16,§ l;L.1982,ch.6,§
6;1983,ch.
9, § 1; 1987, ch. 92, § 3; 1987, ch. 152, § 1;
1991, ch. 133, § 15; 1994, ch. 196, § 1.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, subdivided Subsection (3); rewrote the first two sentences in
Subsection (3)(a); added Subsection (3)(b); deleted former Subsection (4)(b) and made a related grammatical change; redesignated former

Subsections (4)(c) and (4)(d) as present Subsections (5) and (6); substituted "not a limitation
on" for "not applicable to" in present Subsection
(6); and made a change in the title reference in
Subsection (2).
The 1994 amendment, effective May 2, 1994,
deleted former Subsection (6), which provided
that § 33-1-1 was not a limitation on investments by a trust company in the conduct of its
trust business as authorized by this chapter.

COLLATERAL REFERENCES
C.J.S. - 9 C.J .S. Banks and Banking § _1054
et seq.
A.L.R. - Charitable trust: liability of trustee
for permitting trust income to accumulate in

noninterest-bearing account, 51 A.L.R.3d 1293.
Key Numbers. - Banks and Banking 'P
315.

7-5-8. Segregation of trust assets - Books and records
required - Examination - Trust property not
subject to claims or debts against trust company.
A trust company exercising the powers to act as an agent or fiduciary under
this chapter shall segregate all assets held in any agency or fiduciary capacity
from the general assets of the company and shall keep a separate set of books
and records showing in proper detail all transactions engaged in under
authority of this chapter. These books and records shall be open to inspection
by the commissioner and shall be examined by him or by examiners appointed
by him as provided in Chapter 1 or examined by other appropriate regulating
agencies or both. Property held in an agency or fiduciary capacity by a trust
company shall not be subject to claims or debts against the trust company.
History: C. 1953, 7-5-9, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 7.

by L.

Cross-References. - Examination ofinstitutions by commissioner, § 7-1-314.

7-5-9. Registration of investment in name of nominee Records - Possession of investment.
(1) A trust company may cause any security, as defined in Subsection
75-1-201(37), held in its agency or fiduciary capacity to be registered and held
in the name of a nominee or nominees of the trust company. The trust company
shall be liable for the acts of any such nominee with respect to any investment
so registered. Investments other than securities held in the name of a nominee
on June 30, 1981, may continue to be held in that manner.
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(2) The records of the trust company shall at all times show the ownership
of any such investment, which investment shall be in the possession or control
of the trust company and be kept separate and apart from the assets of the
trust company.
History: C. 1953, 7-5-9, enacted
1981,ch. 16,§ 6; 1982,ch.6,§
8.

by L.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S. Banks and Banking

§ 1061.

7-5-10.

Key Numbers. 315(1).

Banks and Banking~

Lending trust funds to trust company, officer, director or employee as felony.

Unless expressly permitted in the instrument creating a trust account or by
a person authorized to give that permission or by a court order as permitted in
Section 75-7-404, no trust company shall lend to itself or to any officer or
director or employee of the trust company any funds held in any trust account
under the powers conferred in this chapter. Any officer, director or employee
making such a loan, or to whom such a loan is made, is guilty of a third degree
felony.
History: C. 1953, 7-5-10, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 9.

by L.

Cross-References. - Sentencing for felonies, §§ 76-3-201, 76-3-203, 76-3-301.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S. Banks and Banking

§ 1053.

7-5-11.

Self-dealing with trust property - Own stock as
trust property - Policies for dealing with trust
securities.

(1) Except as provided in Section 7-5-7, in Title 75, or as authorized under
the instrument creating the relationship, a trust company shall not invest
funds held as an agent or fiduciary in stock or obligations of, or with such funds
acquire property from, the trust company or any of its directors, officers or
employees, nor shall a trust company sell property held as an agent or
fiduciary to the company or to any of its directors, officers, or employees.
(2) A trust company may retain and vote stock of the trust company or of any
of its affiliates received by it as assets of any trust account or in any other
fiduciary relationship of which it is appointed agent or fiduciary, unless the
instrument creating the relationship otherwise provides.
(3) Every trust company shall adopt written policies and procedures regarding decisions or recommendations to purchase or sell any security to facilitate
compliance with federal and state securities laws. These policies and procedures, in particular, shall prohibit the trust company from using material
inside information in connection with any decision or recommendation to
purchase or sell any security.
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History: C. 1953, 7-5-11, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 10.

7-5-13

by L.

7-5-12. Directors' audit of trust business - Report available to commissioner or examiners - Examinations in lieu of audit.
A committee of the board of directors, exclusive of any active officers of the
trust department, of every trust company authorized to engage in the trust
business in this state shall, at least once during a 15-month period, make a
suitable audit of the trust business operations of the institution or cause a
suitable audit to be made by auditors responsible only to the board of directors
and shall ascertain whether the trust business operations of the institution
have been administered in accordance with law and sound fiduciary principles.
A report of the audit, together with the action taken thereon, shall be made
available to the commissioner, his examiners, or the examiners of other trust
company regulating agencies upon request. An examination by the state or
other trust company regulating agencies or both made during the same period
may be substituted for this audit.
History: C. 1953, 7-5-12, enacted by L.
1981, ch. 16, § 6; 1982, ch. 6, § 11; 1983, ch.

Cross-References. - Supervisors and examiners, §§ 7-1-204 to 7-1-209.

9, § 2.

7-5-13. Collective

investment

funds.

(1) A person authorized to engage in the trust business in this state may:
(a) establish collective investment funds that authorize participation by
fiduciary or trust accounts of the trust company, its affiliates, or both; and
(b) participate in collective investment funds established by an affiliate
of the trust company, if:
(i) the affiliate is authorized under the laws of its chartering
authority to establish a collective investment fund in which its
affiliates may participate; and
(ii) the plan establishing the collective investment fund specifically
authorized the participation.
(2) Funds held by a trust company may be invested collectively in a
collective investment fund in accordance with the rules prescribed by the
appropriate governmental regulatory agency or agencies, if this investment is
not specifically prohibited under the instrument, judgment, decree, or order
creating the regulatory relationship.
(3) Unless ordered to do so by a court of competent jurisdiction, a trust
company operating collective investment funds is not required to render a
court accounting with regard to those funds; but it may, by application to the
district court, secure approval of such an accounting on such conditions as the
court may establish.
(4) This section applies to all relationships in existence on or after May 1,
1989.
History: C. 1953, 7-5-13, enacted by L.
1982, ch. 6, § 12; 1983, ch. 9, § 3; 1989, ch.
267, § 28.
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COLLATERAL REFERENCES

C.J.S. § 1045.

7-5-14.

9 C.J.S. Banks and Banking

Key Numbers. 311.

Banks and Banking e=

Mergers, consolidations,
acquisitions,
transfers,
or reorganizations involving entities engaged in
trust business - Succession of rights and duties
- Petition for appointment
of another trust
company.

(1) Notwithstanding any provision of law to the contrary, a trust company,
depository institution, or other corporation authorized under this chapter or
under the laws of the United States to engage in the trust business in this state
may, subject to the provisions of Sections 7-1-702, 7-1-704, and 7-1-705:
(a) (i) merge or consolidate with, (ii) acquire control of, acquire all or a
portion of the assets and trust business of, or assume all or any
portion of the liabilities of, or (iii) transfer control to, transfer all or a
portion of its assets and trust business to, or transfer all or a portion
of its liabilities to, any other trust company, depository institution, or
other corporation, which institution is authorized under this chapter
or under the laws of the United States to engage in the trust business
in this state; or
(b) reorganize.
(2) Upon final approval by the commissioner of any merger, consolidation,
acquisition of control, acquisition of assets, assumption of liabilities, or
reorganization, and upon written notice of this approval to all persons entitled
to and then receiving trust accountings from the transferring or reorganizing
trust company, the resulting or acquiring trust company shall, without court
proceedings or a court order, succeed to all rights, privileges, duties, obligations, and undertakings under all trust instruments, agency and fiduciary
relationships and arrangements, and other trust business transferred and
acquired in the manner authorized by this section. However, except as
provided otherwise in the relevant trust instrument, any interested person
may, not more than 30 days after receipt of written notice of the merger,
consolidation, acquisition, transfer, or reorganization, petition any court of
competent jurisdiction to appoint another or succeeding trust company with
respect to any agency or fiduciary relationship affecting that interested person,
and until another or succeeding trust company is so appointed, the acquiring
or resulting trust company is entitled to act as agent or fiduciary with respect
to the agency or fiduciary relationship. No merger, consolidation, acquisition,
assumption, or reorganization pursuant to this section shall be deemed to be a
transfer which is prohibited by Section 75-7-403.
(3) As used in this section, a "reorganization" includes, but is not limited to:
(a) the creation by a trust company of a subsidiary corporation which is
wholly-owned by that trust company and which is organized solely for the
purpose of conducting all or any portion of the trust business of that trust
company; or
(b) any merger or other combination between a trust company and: (i) a
wholly-owned trust company subsidiary of that trust company; or (ii) a
wholly-owned trust company subsidiary of the depository institution
holding company which owns or controls that trust company.
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