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JUDICIAL CODE

CHAPTER 25
EVIDENCE
Section
78-25-1.
78-25-2.
78-25-3.

Superseded.
Statutes as evidence.
Entries in official records as evidence.
78-25-4.
Entries in course of official duty as
evidence.
Certificate of location or purchase
78-25-5.
of public lands of United States
as evidence.
Histories, scientific books, maps
78-25-6.
and charts as evidence.
Certificate of acknowleµgment as
78-25-7.
evidence of execution.
When entries and writings of a de78-25-8.
cedent are prima facie evidence.
Writings, how proved.
78-25-9.
78-25-10. Proof of execution when subscribing witness denies or forgets.
78-25-11. When unnecessary.
78-25-12. Proof of wills.
78-25-13. Proof of instruments affecting real
estate.
78-25-14. Proof of publication of document,
notice or order.

78-25-1.

78-25-16.
78-25-16.5.
78-25-17.
78-25-18.

78-25-19.
78-25-20.
78-25-21.
78-25-22.
78-25-23.
78-25-24.
78-25-25.

Filing of affidavit - Original or
certified copy as evidence.
Paro! evidence of contents of writings - When admissible.
Business record - Admissibility
- Weight.
Writings bearing obvious alterations - Explanation required.
Blood tests for child and alleged
parents in civil actions and bastardy proceedings in which parentage is a relevant fact.
Blood test - Who to make.
Examiner as witness.
Admissibility of results in evidence.
Court may resolve parentage
against party refusing to submit to blood tests.
Costs of examination.
Reserved.
Patients' records - Inspection and
copying by attorneys.

Superseded.

Compiler's Notes. - Section 78-25-1 (L.
1951, ch. 58, § 1; C. 1943, Supp., 104-25-1),
providing that courts take judicial notice of
certain facts, was superseded by the Rules of

78-25-2.

Section
78-25-15.

Evidence, Rule 201, approved by the Utah Supreme Court on April 13, 1983, effective September 1, 1983.

Statutes as evidence.

The recitals in a public statute are conclusive evidence of the fact recited for
the purpose of carrying it into effect, but no further. The recitals in a private
statute are conclusive evidence between parties who claim under its provisions, but no further.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-2.
Cross-References. - Pleading private stat-

ute or ordinance, Rules of Civil Procedure,
Rule 9(i).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 969 et seq.

30 Am. Jur. 2d Evidence

C.J.S. - 32 C.J.S. Evidence § 628.
A.L.R. - Admissibility in evidence, on issue

of negligence, of codes or standards of safety
issued or sponsored by governmental body or
by voluntary association, 58 A.L.R.3d 148.
Key Numbers. - Evidence
362.
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78-25-3. Entries in official records as evidence.
Entries in public or other official books or records, made in the performance
of his duty by a public officer of this state or by any other person in the
performance of a duty specially enjoined by the law, are prima facie evidence
of the facts stated therein.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-3.
Cross-References. - Abstracts of title as
prima facie evidence, § 1-1-15.
Admissibility of duplicates, Rules of Evidence, Rule 1003.
Archives and Records Services and Information Practices Act, § 63-2-59 et seq.
Court reporters' transcripts as evidence,
§ 78-56-6.
Crimin!ll offenses relating to official records,
§§ 76-6-504, 76-8-412, 76-8-413, and 76-8-511.

Entries in justice's docket, § 78-5-16.
Mining records, § 40-1-10.
Proof of official records, Rules of Civil Procedure, Rule 44(a), (c) to (t); Rules of Evidence,
Rule 1005.
Sheriffs return, § 17-22-12.
Trade-marks registration certificate, § 70-34.
Water appropriation certificate issued by
state engineer, § 73-3-17.

NOTES TO DECISIONS
ANALYSIS

Birth certificates.
Criminal convictions.
Death certificates.
Judicial notice.
List of corporations whose charters have been annulled.
Marriage records.
Recorded deed.

Birth certificates.
Birth certificates and school census cards are
admissible to show dates of the birth of children and the listing of the defendant as their
father. State v. Barlow, 8 Utah 2d 396, 335
P.2d 629 (1959).
'
Criminal convictions.
Records of criminal convictions kept pursuant to former§§ 77-59-5 and 77-59-27 (now see
§ 77-26-3 et seq.) were competent evidence and
relevant to the issue raised by the plaintiff as
to his lack of knowledge of his rights in criminal proceedings. Price v. Turner, 28 Utah 2d
328, 502 P.2d 121 (1972).
Death certificates.
In suit on a life insurance policy containing a
suicide exclusion, it was reversible error to
refuse to admit into evidence the official death
certificate, certified by the city physicians,
stating that the decedent had died a suicide as
a result of carbon monoxide poisoning. Metropolitan Life Ins. Co. v. Butte, 333 F.2d 82 (10th
Cir. 1964).
Judicial notice.
This section has not made entries in official
records matters of judicial notice. State v.
Lozano, 23 Utah 2d 312, 462 P.2d 710 (1969).

List of corporations whose charters have
been annulled.
Where it was the duty of the governor to file
an annual statement with the secretary of
state listing corporations whose right to do
business had been annulled, such list was
prima facie evidence. Consolidated Mills &
Feed Yards Co. v. Patterson, 62 Utah 506, 221
P. 159 (1923).
Marriage records.
Inasmuch as marriage licenses and the certificate of the person who performed the marriage must be recorded in a public record, the
record is evidence of what it states, but, at
least in a criminal case, there must be further
proof of the identity of the parties in question
with those named. State v. Springer, 40 Utah
471, 121 P. 976 (1912).
Recorded deed.
In quiet title action, plaintiffs introduction
in evidence of the recorded version of the deed,
which showed that he received the entire interest in the property, established a prima facie
right to the relief he requested. Amoco Prod.
Co. v. United States, 619 F.2d 1383 (10th Cir.
1980).
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COLLATERAL REFERENCES
Proof of public records kept or stored on electronic computing equipment, 71 A.L.R.3d 232.
Key Numbers. - Evidence e,;, 333.

Am. Jur. 2d. -

30 Am. Jur. 2d Evidence
•
C.J.S. - 32 C.J.S. Evidence § 637.
A.L.R. - Weather reports and records as
evidence, 57 A.L.R.3d 713.
§§ 991, 992.

78-25-4. Entries in course of official duty as evidence.
An entry made by an officer or board of officers, or under the direction and
in the presence of either, in the course of official duty is prima facie evidence
of the facts stated in such entry.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-4.
NOTES TO DECISIONS
Death certificates.
In a suit on a life insurance policy containing
a suicide exclusion, it was reversible' error to
refuse to admit into evidence the official death
certificate, certified by the city physician, stat-

ing that the decedent had died a suicide as a
result of carbon monoxide poisoning. Metropolitan Life Ins. Co. v. Butte, 333 F.2d 82 (10th
Cir. 1964).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 991, 992.

C.J.S. - 32 C.J.S. Evidence § 637.
Key Numbers. - Evidence <S=>333.

30 Am. Jur. 2d Evidence

78-25-5. Certificate of location or purchase of public lands
of United States as evidence.
A certificate of purchase or of location of any lands in this state, issued or
made in pursuance of any law of the United States, is prima facie evidence
that the holder or assignee of such certificate is the owner of the land described therein; but this evidence may be overcome by proof that, at the time
of the location or time of filing a preemption claim on which the certificate
may have been issued, the land was in the adverse possession of the adverse
party, or those under whom he claims, or that the adverse party is holding the
land for mining purposes.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-5.
COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 1006.

C.J.S. -

30 Am. Jur. 2d Evidence

32 C.J.S. Evidence § 640.
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78-25-7

78-25-6. Histories, scientific books, maps and charts as evidence.
Historical works, books of science or art, and published maps or charts,
when made by persons indifferent between the parties, are prima facie evidence of facts of general notoriety and interest.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-6.
Cross-References. - Learned treatises, ex-

emption from hearsay rule, Rules of Evidence,
Rule 803(18).

NOTES TO DECISIONS

Mormon doctrine.
Various historical works and church records
were consulted, in view of this section, with

respect to doctrine of celestial marriage. Hilton
v. Roylance, 25 Utah 129, 69 P. 660, 58 L.R.A.
723, 95 Am. St. R. 821 (1902).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 887 et seq.

78-25-7.

C.J.S. - 32 C.J.S. Evidence § 717 et seq.
Key Numbers. - Evidence e=> 363.

29 Am. Jur. 2d Evidence

Certificate of acknowledgment
cution.

as evidence of exe-

Every private writing, except last wills and testaments, may be acknowledged or proved, and certified in the manner provided for the acknowledgment
or proof of conveyances of real property, and the certificate of such acknowledgment or proof is prima facie evidence of the execution of the writing in the
same manner as if it were a conveyance of real property.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-7.
Cross-References. - Acknowledgment and
proof of conveyances, § 57-2-1 et seq.
Authentication of writings required, Rules of
Evidence, Rule 901.

Best evidence rule, when secondary evidence
admissible, Rules of Evidence, Rules 1001 to
1004.
Proof of instruments affecting real estate,
§ 78-25-13.

NOTES TO DECISIONS
ANALYSIS

Construction and application.
Impeachment of certificate.

Construction and application.
Acknowledgment and recordation give rise
to a presumption of the genuineness and due
execution and delivery of a deed, and are prima
facie evidence thereof. Northcrest, Inc. v.
Walker Bank & Trust Co., 122 Utah 268, 248
P.2d 692 (1952).
Impeachment of certificate.
The credit to be given to a notary's testimony
in impeachment of his certificate is for the

trier of the facts. Northcrest, Inc. v. Walker
Bank & Trust Co., 122 Utah 268, 248 P.2d 692
(1952).
The effect of a certificate of acknowledgment
will not be overthrown upon a mere preponderance of the evidence; but the evidence must be
clear and convincing. Northcrest, Inc. v.
Walker Bank & Trust Co., 122 Utah 268, 248
P.2d 692 (1952).
Evidence that the party whose signature appeared on a deed did not acknowledge it and, in
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fact, was not in the state when the· deed was
supposedly made sufficiently supported a finding that the deed was a forgery. Northcrest,
Inc. v. Walker Bank & Trust Co., 122 Utah
268, 248 P.2d 692 (1952).
Where a party did not in fact appear before

the notary, nor otherwise acknowledge the
deed before him, the notary may testify to such
facts in impeachment of his certificate.
Northcrest, Inc. v. Walker Bank & Trust Co.,
122 Utah 268, 248 P.2d 692 (1952).

COLLATERAL REFERENCES
Am. Jur. 2d. - 1 Am. Jur. 2d Acknowledgments § 92 et seq.
C.J.S. - lA C.J.S. Acknowledgments§ 8 et
seq.
A.L.R. - Noncompliance with statutory requirements concerning form of execution or acknowledgment as affecting validity or enforce-

78-25-8.

ability of written antenuptial agreement, 16
A.L.R.3d 370.
Admissibility, in action against notary public, of evidence as to usual business practice of
notary public of identifying person seeking certificate of acknowledgment, 59 A.L.R.3d 1327.
49 et
Key Numbers. - Acknowledgment
seq.

When entries and writings
prima facie evidence.

of a decedent

are

The entries and other writings of a decedent made at or near the time of the
transaction, and when he was in a position to know the facts stated therein,
may be read as prima facie evidence of the facts therein stated, in the following cases:
(1) When the entry was made against the interest of the person making
it.
(2) When it was made in a professional capacity and in the ordinary
course of professional conduct.
(3) When it was made in the performance of a duty specially enjoined
by law.
•
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-8.

Cross-References. - Ancient documents,
authentication, Rules of Evidence, Rule 901.

NOTES TO DECISIONS
Books of account.
Rule recognized that books of account would
have been admissible had the person who made

the entries been dead, insane, or beyond the
jurisdiction. Shepherd v. Denver & R.G.R.R.,
45 Utah 295, 145 P. 296 (1914).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 498.

C.J.S. -

78-25-9.

29 Am. Jur. 2d Evidence

31A C.J.S. Evidence §§ 194, 205.

Writings, how proved.

Any writing may be proved either:
(1) by any one who saw the writing executed; or,
(2) by evidence of the genuineness of the handwriting of the maker; or,
(3) by a subscribing witness.
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-9.
Cross-References.
Authentication,
Rules of Evidence, Rules 901, 902, 1005.
Best evidence rule, when secondary evidence

admissible, Rules of Evidence, Rules 1001 to
1004.
Proof of instruments sent by telegraph or
telephone, §§ 69-1-3, 69-1-4.
Testimony of subscribing witness not required, Rules of Evidence, Rule 903.

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 849 et seq.

29 Am. Jur. 2d Evidence

C.J.S. - 32 C.J.S. Evidence § 738 et seq.
A.L.R. - Proof of authorship or identity of

78-25-10.

sender of telegram as prerequisite of its admission in evidence, 5 A.L.R.3d 1018.
Key Numbers. - Evidence e=>350,374,375.

Proof of execution when subscribing witness denies or forgets.

'If the subscribing witness denies or does not recollect the execution of the
writing, its execution may still be proved by other evidence.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-10.
COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 851.

78-25-11.

C.J.S. - 32 C.J.S. Evidence §§ 741, 742.
Key Numbers. - Evidence e=> 374(11).

29 Am. Jur. 2d Evidence

When unnecessary.

When, however, evidence is given that the party against whom the writing
is offered has at any time admitted its execution, no other evidence of the
execution need be given, when the instrument is one produced from the custody of the adverse party and has been acted upon by him as genuine.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-11.
COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 849.

78-25-12.

29 Am. Jur. 2d Evidence

C.J.S. - 32 C.J.S. Evidence § 625.
Key Numbers. - Evidence <S=>370(1).

Proof of wills.

A last will and testament, except a nuncupative will, is invalid, unless it is
in writing and executed with such formalities as are required by law. When,
therefore, such a will is to be shown, the instrument itself must be produced,
or secondary evidence of its contents given.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-12.
Cross-References.
- Execution of will,
§ 75-2-502 et seq.

Proof of
75-3-406.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 80 Am. Jur. 2d Wills§ 965
et seq.
C.J.S. - 95 C.J.S. Wills § 389 et seq.
A.L.R. - Competency, as witness, attesting

78-25-13.

will, of attorney named therein as executor's
attorney, 30 A.L.R.3d 1361.
Key Numbers. - Wills
298.

=

Proof of instruments

affecting real estate.

Every instrument conveying or affecting real property, acknowledged, or
proved and certified as provided by law, may, together with the certificate of
acknowledgment or proof, be read in evidence in an action or proceeding,
without further proof; and the record, or a certified copy of the record, of such
conveyance or instrument thus acknowledged or proved may be read in evidence, with the same effect as the original, on proof, by affidavit or otherw1se,
that the original is not in the possession or under the control of the party
producing the record or the certified copy.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-13.
Cross-References. - Abstract of title as
evidence, § 1-1-15.
Acknowledgment and proof of conveyances,
§ 57-2-1 et seq.

Certain conveyance validated, §§ 57-4-1 to
57-4-4.
Conveyance, etc., sent by telegraph or telephone as evidence, Title 69.
Conveyances prior to January 1, 1898, recording, § 57-3-9.
Real estate, proof of execution, § 57-2-10.

NOTES TO DECISIONS
ANALYSIS

Grantee's name inserted after execution.
Liberal construction.
Grantee's name inserted after execution.
Deeds which were complete in all details
when executed by the grantor, except as to
name of the grantee, which the grantor filled
in prior to the delivery of the deeds to the
grantee's husband, were admissible under this
section, in view of evidence disclosing irrevocable delivery by the grantor. Burnham v.
Eschler, 116 Utah 61, 208 P.2d 96 (1949).

Liberal construction.
While a record of an instrument may not be
used as evidence of contents of the original,
unless authorized by some statute, statutes
which authorize record of instrument duly acknowledged or proved, or verified as provided
by law, to be used as evidence, are remedial in
their nature and effect, and hence require liberal construction. Tate v. Rose, 35 Utah 229,
99 P. 1003 (1909).

COLLATERAL REFERENCES

Am. Jur. 2d. - 1 Am. Jur. 2d Acknowledgments § 80 et seq.

C.J.S. - lA C.J.S. Acknowledgments § 20.
Key Numbers. - Acknowledgment ec> 54.

78-25-14.

of document, notice or or-

Proof of publication
der.

Evidence of the publication of a document or notice required by law or an
order of a court or judge to be published in a newspaper may be given by the
affidavit of the publisher of the newspaper or his foreman or principal clerk,
398
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78-25-16

annexed to a copy of the document or notice, specifying the times when, and
the paper in which, the publication was made.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-14.
Cross-References. - Probate notices, publication in newspapers, § 75-1-404.

Summons, proof of publication, Rules of Civil
Procedure, Rule 4(g).

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Notice§ 31.
C.J.S. - 66 C.J.S. Notice § 21.
Key Numbers. - Notice ,s:, 14.

78-25-15. Filing of affidavitevidence.

Original or certified copy as

Jf such affidavit is made in an action or special proceeding pending in a
court, it may be filed with the court or clerk thereof. If not so made, it may be
filed with the recorder of the county where the newspaper is published. In
either case the original affidavit, or a copy thereof certified by the judge of the
court or officer having it in custody, is prima facie evidence of the facts stated
therein.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-15.
Cross-References. - Officer not to charge

for copies furnished by party, Rules of Civil
Procedure, Rule 77(e).

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Notice§ 31.
C.J.S. - 66 C.J.S. Notice § 21.

78-25-16.

Parol evidence of contents of writings admissible.

When

There can be no evidence of the contents of a writing, other than the writing
itself, except in the following cases:
(1) when the original has been lost or destroyed, in which case proof of
the loss or destruction must first be made.
(2) when the original is in the possession of the party against whom the
evidence is offered and he fails to produce it after reasonable notice.
(3) when the original is a record or other document in the custody of a
public officer.
(4) when the original has been recorded, and the record or a certified
copy thereof is made evidence by this code or other statute.
(5) when the original consists of numerous accounts or other documents which cannot be examined in court without great loss of time, and
the evidence sought from them is only the general result of the whole.
Provided, however, if any business, institution, member of a profession or
calling, or any department or agency of government, in the regular course of
business or activity has kept or recorded any memorandum, writing, entry,
399
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print, representation or combination thereof, of any act, transaction, occurrence or event, and in the regular course of business has caused any or all of
the same to be recorded, copied or reproduced by any photographic, photostatic, microfilm, micro-card, miniature photographic, or other process which
accurately reproduces or forms a durable medium for so reproducing the original, the original may be destroyed in the regular course of business unless its
preservation is required by law; and such reproduction, when satisfactorily
identified, is as admissible in evidence as the original itself in any judicial or
administrative proceeding whether the original is in existence or not, an
enlargement or facsimile of such reproduction is likewise admissible in evidence if the original reproduction is in existence and available for inspection
under direction of court. The introduction of a reproduced record, enlargement
or facsimile, does not preclude admission of the original.
In the cases mentioned in Subdivisions (3) and (4), a copy of the original, or
of the record, must be produced; in those mentioned in Subdivisions (1) and
(2), either a copy or oral evidence of the contents.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-25-16; L. 1983, ch. 165, § 1.
Amendment Notes. - The 1983 amendment deleted "unless held in a custodial or fi.
duciary capacity or" before "unless its preservation is required" in the first sentence of the
second paragraph.
Cross-References. - Abstracts of title admissible in evidence, § 1-1-15.
Best evidence rule, when secondary evidence

admissible, Rules of Evidence, Rules 1002,
1004, 1006, 1008.
Contents of writing proven by testimony, deposition or written admission of party against
whom it is offered, Rules of Evidence, Rule
1007.
Statute of frauds, § 25-5-1 et seq.
Summaries of writings as proof of contents,
Rules of Evidence, Rule 1006.

NOTES TO DECISIONS
ANALYSIS

Original in possession of adverse party.
Secondary evidence.
Summary of noncornplicated exhibits.

Original in possession of adverse party.
Testimony concerning the defendant company's records was properly admitted into evidence as an exception to the best evidence rule
where the president of the defendant company,
who had custody of the records, refused to
grant access to the records and had left the
state so the records could not be produced, and
the plaintiff had made an attempt to produce
the records. Meyer v. General Arn. Corp., 569
P.2d 1094 (Utah 1977).
Secondary evidence.
Where records should have been kept, and

are not produced, the court should look with
extreme caution upon secondary evidence. Stevens v. Gray, 123 Utah 395, 259 P.2d 889
(1953).

Summary of noncomplicated exhibits.
Where exhibits attempted to be summarized
are neither so numerous nor so complicated
that they could not be individually examined
and appraised by the jury, the trial court was
within its discretion in refusing to admit a
proffered summary into evidence. Shupe v.
Menlove, 18 Utah 2d 130,417 P.2d 246 (1966).

COLLATERAL REFERENCES

Am. Jur. 2d. -

30 Arn. Jur. 2d Evidence

§ 1016 et seq.; 52 Arn. Jur. 2d Lost or De-

stroyed Instruments

§ 59.

C.J.S. - 32A C.J.S. Evidence§ 851 et seq.;
54 C.J.S. Lost Instruments § 13.
Key Numbers. - Evidence P 176 et seq.;
Lost Instruments P 8(2).
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78-25-16.5.

Business

record -

Admissibility

Weight.

(1) As used in this section, "business" includes business, profession, occupation, and calling of every kind.
(2) In any court in this state, any writing or record, whether in the form of
an entry in a book or otherwise, made as a memorandum or record of any act,
transaction, occurrence, or event, shall be admissible as evidence of that act,
transaction, occurrence, or event, if made in the regular course of any business, and if it was the regular course of the business to make the memorandum or record at the time of the act, transaction, occurrence, or event or
within a reasonable time thereafter.
(3) All circumstances, other than those set forth in Subsection (2), of the
making of the writing or record, including lack of personal knowledge by the
entrant or maker, may be shown to affect its weight, but those circumstances
do not affect its admissibility.
History: C. 1953, 78-25-16.5, enacted by L.
1983, ch. 165, § 2.
COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 927, 928, 937.

30 Am. Jur. 2d Evidence

C.J.S. - 32 C.J.S. Evidence §§ 699 to 701.
A.L.R. - Proof of business records kept or
stored on electronic computing equipment, 11
A.L.R.3d 1377.
Admissibility, in action against notary pub-

78-25-17.

lie, of evidence as to usual business practice of
notary public of identifying person seeking certificate of acknowledgment, 59 A.L.R.3d 1327.
Admissibility of computerized private business records, 7 A.L.R.4th 8.
Key Numbers. - Evidence <S= 351 et seq.

Writings bearing obvious alterations - Explanation required.

The party producing as genuine a writing which has been altered, or appears to have been altered after its execution in a part material to the question in dispute must account for the appearance of alteration. He may show
that the alteration was made by another without his concurrence, or was
made with the consent of the parties affected by it, or otherwise properly or
innocently made, or that the alteration does not change the meaning or language of the instrument. If he does this, he may give the writing in evidence,
but not otherwise.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-25-17.
Cross-References. - Commercial paper,
what alterations material, § 70A-3-407.

Warehouse

§ 70A-7-208.

401
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NOTES TO DECISIONS

Effect of admission of docuinent.
The admission of an altered document into
evidence under this section does not require
the trier of fact thereafter to accept the altered
document as genuine; for admission all that is
needed is a prima facie showing that one of the

conditions enumerated in the section applies;
afterward, the burden remains upon the party
contending for the document as altered to convince the trier of fact that it is the one accurately reflecting the agreement of the parties.
Hartman v. Young, 551 P.2d 229 (Utah 1976).

COLLATERAL REFERENCES

Am. Jur. 2d. - 4 Am. Jur. 2d Alteration of
Instruments § 35.
C.J.S. - 3A C.J.S. Alteration of Instruments §§ 21, 22.
A.L.R. - Presumptions and burden of proof

78-25-18.

as to time of alteration of deed, 30 A.L.R.3d
571.
Key Numbers. - Alteration of Instruments
e=> 24(2).

Blood tests for child and alleged parents in civil
actions and bastardy proceedings in which parentage is a relevant fact.

In any civil action or in bastardy proceedings in which the parentage of a
person is a relevant fact, the court shall order the child and alleged parents to
submit to blood tests.
History: L. 1955, ch. 46, § 1.
Cross-References. - Uniform Act on Paternity, blood tests, §§ 78-45a-7 to 78-45a-10.
NOTES TO DECISIONS

Right to tests.
-Divorce action.
Husband denying paternity

of child born

during marriage was entitled to blood tests in
divorce action. Teece v. Teece, 715 P.2d 106
(Utah 1986).

COLLATERAL REFERENCES

A.L.R. - Blood grouping tests, 43 A.L.R.4th
579.

78-25-19.

Blood test -· Who to make.

The test may be made by no more than three qualified examiners of blood
types, not restricted to physicians, who shall be appointed by the court. The
examiner may not" be informed of the identity of any party to the action in
which he is appointed.
History: L. 1955, ch. 46, § 2.
Cross-References. - Court appointment of
expert witnesses, Rules of Evidence, Rule 706.
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78-25-20. Examiner as witness.
The court shall call the examiner as a witness to testify to his findings, and
the examiner is subject to cross-examination by the parties, except that the
order for blood tests may direct that the testimony of the examiner and crossexamination be taken by deposition as provided by the Utah Rules of Civil
Procedure.
History: L. 1955, ch. 46, § 3.

78-25-21. Admissibility

of results in evidence.

The results of the tests shall be received in evidence where the conclusion of
all examiners, as disclosed by the tests, is that the alleged father is not the
actual father of the child, and the question of paternity shall be so resolved. If
the examiners disagree in their findings or conclusions, the question shall be
submitted to a jury duly impaneled. If the examiners conclude that the bl9od
tests show th~ possibility of the alleged father's paternity, admission of this
evidence is within the discretion of the court, depending upon the infrequency
of the blood type.
History: L. 1955, ch. 46, § 4; 1969, ch. 257,
§ 1.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 118.

C.J.S. -

10 Am. Jur. 2d Bastards

10 C.J.S. Bastards § 93.

Key Numbers.

44, 45, 53.

-

Illegitimate Children

,s:,

78-25-22. Court may resolve parentage against party .refusing to submit to blood tests.
The court may resolve the question of parentage against a party who
refuses to submit to blood tests ordered by the court despite the weight of
other evidence.
History: L. 1955, ch. 46, § 5.

78-25-23. Costs of examination.
The court shall determine the reasonable compensation to be paid to an
examiner appointed by the court, and, in its discretion, may order that the
parties pay the costs in such proportions as it shall prescribe and may order
that the proportion of any party shall be paid by the county in which the
action is brought.
History: L. 1955, ch. 46, § 6.
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78-25-24.

Reserved.

78-25-25.

Patients' records
attorneys.

Inspection

and copying by

Whenever an attorney-at-law duly licensed to practice in the state of Utah
is authorized to represent the interest of a patient of any physician and surgeon, dentist, osteopathic physician, registered nurse, psychologist, chiropractor, or a licensed hospital and that attorney desires to examine or to obtain
copies of any of the patient's records in the custody or control of such person or
hospital, those records shall be made available, at the regular place of business of the person or hospital having custody or control thereof, for inspection
and copying by the attorney ifhe presents to such person or hospital a written
authorization signed and acknowledged by the patient before a notary public,
or in the case of a minor, by a parent or guardian, or in the case of a deceased
patient, by the personal representative or an heir. Such records shall remain
in the possession of the person or hospital having custody or control thereof
and the attorney shall pay, as part of the costs advanced on behalf of his
client, for all copies made at his request.
History: C. 1953, 78-25-25, enacted by L.
1971, ch. 213, § 1.

CHAPTER 26
PUBLIC AND PRIVATE WRITINGS
Section
78-26-1.
78-26-2.
78-26-3.
78-26-4.
78-26-5.

Classes of public writings.
Right to inspect and copy.
Officials to furnish certified copies.
Public and private statutes defined.
Taking of affidavits in this state.

78-26-1.

Section
78-26-6. Taking of affidavits in another state.
78-26-7. Taking of affidavits in foreign country.
78-26-8. Certification of affidavits taken before foreign court or judge.

Classes of public writings.

Public writings are divided into four classes:
(1) Laws.
(2) Judicial records.
(3) Other official documents.
(4) Public records, kept in this state, of private writings, which such
records may be made by handwriting, typewriting, or as a photostatic
microphotographic, photographic, or similar reproduction of such private
writings.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-26-1.

404

PUBLIC AND PRIVATE WRITINGS

78-26-2

COLLATERAL REFERENCES
C.J.S. - 76 C.J.S. Records §§ 1, 2.
Key Numbers. - Records e-> 1, 2.

Am. Jur. 2d. - 66 Am. Jur. 2d Records and
Recording Laws §§ 1, 2.

78-26-2. Right to inspect and copy.
Every citizen has a right to inspect and take a copy of any public writing of
this state except as otherwise expressly provided by statute.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-26-2.
Cross-References. - Salary information as

to employees of institutions
tion private, § 53-48a-5.

of higher educa-

NOTES TO DECISIONS
ANALYSIS

Registers under merit system.
Salaries of college employees.
School board minutes.
School board survey questionnaire
Time for inspection.

and student responses.

Registers under merit system.
"Eligible register" and "promotional register" provided for under Deputy Sheriffs Merit
System Act, § 17-30-1 et seq., are public
records subject to public inspection under this
section."Deputy Sheriffs Mut. Aid Ass'n v. Salt
Lake County Deputy Sheriffs Merit Sys.
Comm., 24 Utah 2d ll0, 466 P.2d 836 (1970).
Salaries of college employees.
The right of the public to have and to publish
the salaries paid to college employees outweighs considerations as to the right of privacy
of the employees, or of the institution to carry
on its operations in secret. Redding v. Brady,
606 P.2d ll93 (Utah 1980), but see § 53-48a-5.
School board minutes.
Where the clerk of a local board of education
takes notes during the meetings and then transcribes them and at the next meeting of the
board they are approved and placed in the journal, the untranscribed notes are not classifiable as a public writing under the statute,
whereas the transcribed minutes, in final form,
but awaiting only approval and placement in
the journal, are a public writing in contemplation of the statute. Conover v. Board of Educ., 1
Utah 2d 375, 267 P.2d 768 (1954).
School board survey questionnaire and
student responses.
School board's survey questionnaire concern-

ing religious and racial discrimination at
school and student responses thereto constituted "public records" and would be subject to
inspection by an interested citizen unless they
were confidential or of such a nature that it
would be in public interest to prevent disclosure; in an action to compel disclosure, district
court should have held an in camera inspection
of the questionnaire and permitted disclosure
unless it specifically found, on basis of its inspection, that it would be impossible to edit the
questionnaire responses to preserve confidentiality and/or that release of documents in whole
or in part would be clearly contrary to public
interest. KUTV, Inc. v. Utah State Bd. of
Educ., 689 P.2d 1357 (Utah 1984).
Time for inspection.
Where a clerk's untranscribed notes are not
a public writing but his transcribed minutes
are such a public writing, the minutes should
be available to the public within a reasonable
time. While what constitutes a reasonable time
would vary entirely on the facts of each case, it
would be before any important action was to
take place. Conover v. Board of Educ., 1 Utah
2d 375, 267 P.2d 768 (1954).
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COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law, 1980 Utah L. Rev. 649.
Am. Jur. 2d. - 66 Am. Jur. 2d Records and
Recording Laws § 12 et seq.

C.J.S. - 76 C.J.S. Records § 35 et seq.
Key Numbers. - Records ¢cc, 14, 15.

78-26-3. Officials to furnish certified copies.
Every public officer having the custody of a public writing which a citizen
has the right to inspect is bound to give him, on demand, a certified copy of it,
on payment of the legal fees therefor.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-26-3.

Cross-References.
cials, Title 21.

-

Fees of public offi-

COLLATERAL REFERENCES
Am. Jur. 2d. - 66 Am. Jur. 2d Records and
Recording Laws § 13.

C.J.S. - 76 C.J.S. Records § 35.
Key Numbers. - Records ¢cc, 15.

78-26-4. Public and private statutes defined.
Statutes are public and private. A private statute is one which concerns
only certain designated individuals, and affects only their private rights. All
other statutes are public, in which are included statutes creating or affecting
corporations.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-26-4.
Cross-References. - Construction of statutes, § 68-3-12.
Corporations not to be created by special
acts, Utah Const., Art. XII, Sec. 1.

Evidence, statutes as, § 78-25-2.
Pleading private statute, Rules of Civil Procedure, Rule 9(i).
Private or special law not to be enacted
where general law can be applicable, Utah
Const., Art. VI, Sec. 26.

COLLATERAL REFERENCES

Am. Jur. 2d. - 73 Am. Jur. 2d Statutes § 4
et seq.

C.J.S. - 82 C.J.S. Statutes § 162 et seq.
Key Numbers. - Statutes ¢cc, 77.

78-26-5. Taking of affidavits in this state.
An affidavit to be used before any court, judge or officer of this state may be
taken before any judge or clerk of any court or any justice of the peace or any
notary public in this state.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-26-5.
Cross-References. - Fees of notary public,
§ 21-4-1.
Judicial officers' power to administer oaths,
§ 78-7-17.

Notaries' power to administer oaths and take
affidavits, § 46-1-5.
Officers authorized to administer oaths,
§ 78-24-16.
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78-26-8

COLLATERAL REF~RENCES
Am. Jur. 2d. -

§ 8.

3 Am. Jur. 2d Affidavits

C.J.S. - 2A C.J.S. Affidavits § 14 et seq.
Key Numbers. - Affidavits
5.

78-26-6. Taking of affidavits in another state.
An affidavit taken in another state or territory of the United States, to be
used in this state, may be taken before a commissioner appointed by the
governor of this state to take affidavits and depositions in such other state or
territory, or before any notary public in another state or territory, or before
any judge or clerk of a court of record having a seal.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-26~6.

COLLATERAL REFERENCES
Am .. Jur. 2d. -

§ 10.

3 Am. Jur. 2d Affidavits

C.J.S. - 2A C.J.S. Affidavits § 22 et seq.
Key Numbers. - Affidavits -s=> ~4.

78-26-7. Taking of affidavits in foreign country.
An affidavit taken in a foreign country, to be used in this state, may be
taRen before an ambassador, minister, consul, vice-consul or consular agent of
the United States, or before any judge of a court of record having a seal, in
such foreign country.
History: L. 1951, ch. 58, § I; C. 1943,
Supp., 104-26-7.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 10.

3 Am. Jur. 2d Affidavits

C.J.S. - 2A C.J.S. Affidavits § 22 et seq.
Key Numbers. - Affidavits
14.

78-26-8. Certification of affidavits
court or judge.

taken before foreign

When an affidavit is taken before a judge or court in another state or
territory, or in a foreign country, the genuineness of the signature of the
judge, the existence of the court, and the fact that such judge is a member
thereof, must be certified by the clerk of the court under the seal thereof.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-26-8.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 10.

3 Am. Jur. 2d Affidavits
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C.J.S. - 2A C.J.S. Affidavits § 22 et seq.
Key Numbers. - Affidavits e,, 15.

