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CRIMINAL CODE

CHAPTER 10
OFFENSES AGAINST PUBLIC HEALTH,
SAFETY, WELFARE AND MORALS
Section
76-10-302.

Part 1
Cigarettes and Tobacco and Psychotoxic
Chemical Solvents
Section
76-10-101.
76-10-102.

Definitions.
Cigarettes and tobacco - Advertising
restrictions
Warnings in smokeless tobacco advertisements.
76-10-103.
Permitting minors to use tobacco in place of business.
Furnishing cigars, cigarettes, or
76-10-104.
tobacco to minors - Penalties.
Buying or possessing cigars,
76-10-105.
cigarettes, or tobacco by minors - Penalty - Compliance officer authority- Juvenile court jurisdiction.
76-10-105.1. Prohibition of gift or sale ofcigarettes or tobacco through
vending machines - Exceptions - Penalties.
76-10-105.3. Prohibition of sale or gift of
clove cigarettes.
76-10-105.5, 76-10-106. Repealed.
76-10-107.
Abuse of psychotoxic chemical
solvents.
76-10-108, 76-10-109. Repealed.
76-10-110.
Violations - Classification of
offenses.
76-10-111.
Prohibition of gift or free distribution of smokeless tobacco
- Exceptions.
76-10-112.
Prohibition of distribution of
cigarettes or other tobacco
products - Exceptions.

76-10-303.
76-10-304.
76-10-305.
76-10-306.

76-10-307.
76-10-308.
76-10-309.

Part4
Fences
76-10-401.

76-10-201.

Weapons
76-10-501.
76-10-502.
76-10-503.

76-10-202.
76-10-203.
76-10-204.
76-10-205.

76-10-504.

Interference with control of water commissioner.
Taking water out of tum or excess amount - Damaging facilities.
Obstruction of watergates.
Damaging bridge, dam, canal or
other water-related structure.
Repealed.

76-10-505.
76-10-505.5.

76-10-506.

Part3
76-10-507.

Explosives
76-10-301.

Unlawful handling of explosives
in city or town.

Fencing of shafts and wells.

Part 5

Part2
Waters

Marking of containers of explosives before transportation or
storage.
Powder houses.
Marking of containers of explosives held for sale or use.
Different dates on containers of
explosives prohibited - Reuse of containers prohibited.
Definitions
Persons ex•
empted - Penalties for
session, use, or removal of
plosives, chemical, or in
ary devices and possession
components.
•
Delivery to common carri
mailing, or placement on p.
mises.
Explosive, chemical, or incen
ary device - Venue of p
ecution for shipping.
Repealed.

76-10-508.

356

Uniform law - Definitions.f
When weapon deemed load
Purchase or possession of d.
gerous weapon/handgun.~
Persons not permitted to '
- Penalties.
'
Carrying concealed dange
weapon.
Carrying loaded firearm in
hide, on street, or in p
ited area.
Possession of a dang
weapon, firearm, or saw
shotgun on or about
premises - Penalty.
Threatening with or using
gerous weapon in fight
quarrel.
Possession of deadly wea'
with intent to assault.
Discharge of firearm from.a
hicle, near highway, or in
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Part 7

Section
rection of any person, building, or vehicle.
76-10-509. Possession of dangerous weapon
by minor.
76-10-509.4. Prohibition of possession of certain weapons by minors.
76-10-509.5. Penalties for providing certain
weapons to a minor.
76-10-509.6. Parent or guardian providing
firearm to violent minor.
76-10-509.7. Parent or guardian knowing of
minor's possession of dangerous weapon.
76-10-509.9. Sales of firearms to juveniles.
76-10-510. Possession of weapon authorized - Permit or license not
required.
76-10-511. Possession of loaded firearm at
residence authorized.
76-10-512. Target concessions, shooting
ranges, competitions, and
hunting excepted from prohibitions.
76-10-513,
76-10-513.5. Renumbered.
76-10-514. Repealed.
76-10-515
to 76-10-518. Renumbered.
76-10-519. Repealed.
76-10-520. Number or mark assigned to
pistol or revolver by Department of Public Safety.
76-10-521. Unlawful marking of pistol or
revolver.
76-10-522. Alteration of number or mark
on pistol or revolver.
76-10-523. Persons exempt from weapons
laws.
76-10-524. Purchase of firearms in contiguous states pursuant to federal
law.
76-10-525. Disposition of weapons after use
for court purposes.
76-10-526. Criminal background check
prior to purchase of a handgun.
76-10-527. Penalties.

Corporation Frauds
Section
76-10-701.
76-10-702.
76-10-703.
76-10-704.
76-10-705.
76-10-706.
76-10-707.
76-10-708.
76-10-709.
76-10-710.

76-10-711.

Definitions.
Fraudulent signing of stock subscriptions.
Fraudulent documents relating
to organization or increase of
capital stock.
Misrepresenting person as officer, agent, member or promoter.
Concurrence by director in dividend or division of capital in
violation of law.
Unlawful acts by director, officer or agent.
False reports.
Refusing inspection of books.
Presumption of director's knowledge of affairs.
Presumption of director's concurrence in action if present
at meeting - Written dissent
required.
Foreign corporations subject to
laws.

Part 8
Nuisances
76-10-801.
76-10-802.
76-10-803.
76-10-804.

76-10-805.
76-10-806.
76-10-807.
76-10-808.

Part6

"Nuisance" defined - Violation
- Classification of offense.
Befouling waters.
"Public nuisance" defined.
Maintaining,
committing or
failing to remove public nuisance - Classification of offense.
Carcass or offal - Prohibitions
relating to disposal - Classification of offense.
Action for abatement of public
nuisance.
Reserved.
Relief granted for public nuisance.

Part9

Charity Drives
76-10-601. Definitions.
76-10-602. Use of person's name without
consent for soliciting contributions prohibited - Exception.
76-10-603. Use of name without consent on
stationery or as one who contributed to organization prohibited.
76-10-604. Violations - Classification of
offense.

Trade and Commerce
76-10-901.
76-10-902.
76-10-903.
76-10-904.
76-10-905.
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"Junk dealer" and "scrap metal
processor" defined.
Fraudulent practices to affect
market price.
Unfair discrimination in competitive practices.
Corporation guilty of unfair discrimination - Action by attorney general.
Penalty for violation.
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Section
76-10-906.
76-10-907.
76-10-908.
76-10-909.
76-10-910.
76-10-911.
76-10-912.
76-10-913.
76-10-914.
76-10-915.
76-10-916.
76-10-917.

76-10-918.
76-10-919.

76-10-920.

76-10-921.
76-10-922.
76-10-923.
76-10-924.
76-10-925.
76-10-926.

Section
Unfair discrimination by buyer
of milk, cream or butterfat Classification of offense.
Records of sales and purchases
- Identification required.
Violation by junk dealer Classification of offense - Local regulation not impaired.
Junk dealer to obtain statement
from sellers.
Falsification of seller's statement to junk dealer.
Antitrust Act - Short title.
Legislative findings - Purpose
of act.
Definitions.
Illegal anticompetitive activities.
Exempt activities.
Attorney general's powers - Investigations - Institution of
actions - Cooperation.
Civil antitrust investigations Demand for documentary material or information - Production of documents - Oral
examination - Judicial order
for compliance - Confidentiality - Subpoenas precluded.
Attorney general may bring action for injunctive relief, damages or civil penalty.
Person may bring action for injunctive relief and damages
- Treble damages - Recovery of actual damages or civil
penalty by state or political
subdivisions - Immunity of
political subdivisions from
damages, costs, or attorney's
fees.
Fine and/or imprisonment for
violation - Certain vertical
agreements excluded - Nolo
contendere.
Conviction as prima facie evidence in action for injunctive
relief or damages.
Antitrust revolving account.
Attorney general to advocate
competition.
Venue of actions by state
Transfer.
Statute of limitations.
Interpretation of act.

76-10-1003.
76-10-1004.
76-10-1005.

76-10-1006.

76-10-1007.
76-10-1008.
76-10-1009.

76-10-1010.

Part 11
Gambling
76-10-1101.
76-10-1102.
76-10-1103.
76-10-1104.
76-10-1105.
76-10-1106.
76-10-1107.
76-10-1108.
76-10-1109.

76-10-1001.
76-10-1002.

Part 12

76-10-1201.
76-10-1202.
76-10-1203.
76-10-1204.

Definitions.
Forging or counterfeiting trade-

Definitions.
Gambling.
Gambling fraud.
Gambling promotion.
Possessing a gambling deviceor
record.
,
Duty of prosecuting attorney or;
law enforcement officer to
prosecute offenses.
;,
Seizure and sale of devices or
equipment used for gambling.,:
Seizure and disposition of gamf
bling debts or proceeds.
Confidence game - Punish;,
ment as for theft - Descrip,;i
tion in charge.
'

Pornographic and Harmful Materials
and Performances

Part 10
Trademarks, Trade Names and Devices

mark, trade name or trade
device.
Selling goods under counterfeited trademark, trade name
or trade device.
Sales in containers bearing registered trademark of substituted articles.
Using, destroying, concealingor
possessing articles with regis•
tered trademark or service
mark to deprive owner of use
or possession - Exception.
Selling or dealing with articles
bearing registered trademark
or service mark with intent to
defraud.
Use of registered trademark
without consent.
'
Inspections by trade commis•
sion.
Violation as unfair trade practice and unfair competition Investigation and enforcement proceedings by trade
commission.
Action by law enforcement
agencies on complaints.

76-10-1205.
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Definitions.
Repealed.
Pornographic material or per.,
formance - Expert testimo
not required.
Distributing pornographic ma,
terial.
Inducing acceptance
graphic material.
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Section
76-10-1206. Dealing in harmful material to
a minor.
76-10-1206.5.Repealed.
76-10-1207. Use of real property by tenant
or occupant - Voiding of
lease -Allowance of such use
by owner or lessor.
76-10-1207.5.Exemption - Corrections treatment, programs.
76-10-1208. Affirmative defenses.
76-10-1209. Injunctive relief - Jurisdiction
- Consent to be sued - Service of process.
76-10-1210. Local regulation of pornographic materials or materials harmful to minors.
76-10-1211. Separability clause.
76-10-1212. Search and seizure - Affidavit
- Issuance of warrant Hearing upon claim that material seized not pornographic
- Procedures cumulative.
76-10-1213. Corporate defendants - Summons - Subpoena duces tecum.
76-10-1214. Conspiracy an offense - Punishment.
76-10-1215. Prosecution by county, district,
or city attorney - Fines payable to county or city.
76-10-1216. Distribution of motion picture
films - Definitions.
76-10-1217. Intent to prevent commercial
distribution and exhibition of
pornographic films - Local
regulation and other laws not
limited.
76-10-1218. Qualification for exhibition and
distribution of films required.
76-10-1219. Qualification for distribution of
films - Corporations and others to file statements.
78-10-1220. Change of registered office or
agent by film distributor Resignation
of registered
agent.
76-10-1221. Service of process, notice or demand on registered agent of
film distributor - Director of
Division of Corporations and
Commercial Code as agent for
process.
'18-10-1222. Distribution of pornographic
film - Penalties for violations.
76-10-1223. Distribution of film without being qualified - Exhibition of
film not acquired from qualified distributor - Penalties
for violations.
Defense to prosecution for distribution or exhibition of por-

Section

76-10-1225.

76-10-1226.
76-10-1227.
76-10-1228.
76-10-1229.

nographic film - Status as
projectionist or other employee no defense.
Prosecution of pornographic
film violations by county attorney, district attorney, or
city attorney.
Exemptions from application of
film distribution act.
Indecent public displays Definitions.
Indecent public displays - Prohibitions - Penalty.
Distribution of pornographic
material through cable television prohibited - Definitions
- Prosecution of violation.

Part 13
Prostitution
76-10-1301.
76-10-1302.
76-10-1303.
76-10-1304.
76-10-1305.
76-10-1306.
76-10-1307.
76-10-1308.
76-10-1309.
76-10-1310.
76-10-1311.
76-10-1312.
76-10-1313 .•
76-10-1314.

Definitions.
Prostitution.
Patronizing a prostitute.
Aiding prostitution.
Exploiting prostitution.
Aggravated exploitatioffof prostitution.
Local ordinance consistent with
code provisions.
Prosecution.
Enhanced penalties HIV
positive offender.
Definitions.
Mandatory testing - Retention
of offender medical file Civii liability.
Notice to offender of HIV positive test results.
Sexual solicitation - Penalty.
Examination of testing procedures and results in legal proceedings.

Part 14
Repealer
76-10-1401.

Repealing clause.

Part 15
Bus Passenger Safety Act
76-10-1501.
76-10-1502.
76-10-1503.
76-10-1504.

76-10-1505.
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Short title.
Legislative findings.
Definitions.
Bus hijacking - Assault with
intent to commit hijacking Dangerous weapon or firearm.
Bombing or placing bomb or explosive in, upon or near termi-
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Section

Section

76-10-1506.

76-10-1507.

76-10-1508.
76-10-1509.
76-10-1510.
76-10-1511.

nal or bus - Threats - Firearms and missiles.
Threatening breach of peace Disorderly conduct - Foul
language Refusing requests - Use of controlled
substance, liquor or tobacco
- Ejection of passenger.
Exclusion of persons without
bona fide business from terminal - Firearms and dangerous materials - Surveillance devices and seizure of
offending materials - Detention of violators - Private security personnel.
Theft of baggage or cargo.
Obstructing operation of bus.
Obstructing operation of bus Conspiracy.
Cumulative and supplemental
nature of act.

76-10-1606.
76-10-1607.
76-10-1608.
76-10-1609.

Part 17
Cable Television Programming Decency.
Act
76-10-1701 to 76-10-1708. Repealed.

Part 18
Communications Fraud
76-10-1801.

76-10-1601.
76-10-1602.
76-10-1603.
76-10-1603.5.

76-10-1604.
76-10-1605.

Short title.
Definitions.
Unlawful acts.
Violation a felony - Costs Forfeiture - Fines - Divestiture - Restrictions - Dissolution or reorganization Restraining orders and injunctions - Hearings - Special verdict - Findings Judgment and order of forfeiture - Seizure of property Sale - Proceeds - Petitions
for remission or mitigation of
forfeiture - Hearing - Disposition.
Enforcement authority of peace
officers.
Remedies of person injured by a
pattern of unlawful activity
- Double damages - Costs,
including attorney's fee - Arbitration -AgencyBurden
of proof -Actions by attorney
general, county attorney, or
district attorney - Dismissal
- Statute of limitations -

Communications fraud - Elements - Penalties.

Part 19
Money Laundering and Currency
Transaction Reporting

Part 16
Racketeering Enterprises

Authorized orders of district
court.
Repealed.
Evidentiary value of criminal
judgment in civil proceeding.
Severability clause.
Prospective application.

76-10-1901.
76-10-1902.
76-10-1903.
76-10-1904.
76-10-1905.
76-10-1906.
76-10-1907.
76-10-1908.

Short title.
Definitions.
Money laundering by fl.nan•
transaction - Elements '
Penalty.
Money laundering by transpo
tation - Elements - Peli
alty.
•
Repealed.
I
Reporting by financial institu.
tions - Criminal and ci •
penalties - Enforcement.
Separate offenses.
Forfeiture - Grounds - Pr<>eei
dure - Disposition of p
erty forfeited.

Part 20
Security of Research Facilities
76-10-2001.
76-10-2002.

Definitions.
Burglary of a research facili
- Penalties.

Part 21
Misuse of Recycling Bins
76-10-2101.
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Use of recycling bins - Prohi
ited items - Penalties.
•
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76-10-102

PARTl
CIGARETTES AND TOBACCO AND PSYCHOTOXIC
CHEMICAL SOLVENTS
76-10-101. Definitions.
Asused in this part:
(1) "Bar" means any establishment or portion of an establishment
where one can consume alcoholic beverages and hors d'oeuvres, but
excluding any such establishment or portion of the establishment with
tables or seating facilities where, in consideration of payment, meals are
served.
(2) "Place of business" means any and all such places as shops, stores,
factories, public garages, offices, theaters, recreation and dance halls,
poolrooms,cafes, cafeterias, cabarets, restaurants, hotels, lodging houses,
streetcars, buses, interurban and railway passenger coaches and waiting
rooms.
(3) "Smoking'' means the possession of any lighted cigar, cigarette, pipe,
or other lighted smoking equipment.
History:C. 1953, 76-10-101, enacted by L.
1976,ch. 10, § 1; 1986, ch. 78, § 1; 1994, ch.
281,§ 12.
Repeals and Reenactments. - Laws
1976,ch. 10, § 1 repealed former § 76-10-101
(L. 1973,ch. 196, § 76-10-101), defining "place
ofbusiness"and "enclosed public place," and

enacted present § 76-10-101.
Amendment Notes. - The 1994 amendment, effective January 1, 1995, deleted definitions of "public place" and "public meeting" and
made related and stylistic changes.
Cross-References. - Restrictions on smoking in public places, Title 26, Chapter 38.

76-10-102. Cigarettes and tobacco -Advertising
restrictions - Warnings in smokeless tobacco advertisements.
(1) It is a class B misdemeanor for any person to display on any billboard,
streetcarsign, streetcar, bus, placard, or on any other object or place of display,
anyadvertisement of cigarettes, cigarette papers, cigars, chewing tobacco, or
smokingtobacco or any disguise or substitute of either, except that a dealer in
cigarettes,cigarette papers, tobacco or cigars, or their substitutes, may have a
signon the front of his place of business stating that he is a dealer in the
articles;provided that nothing herein shall be construed to prohibit the
advertisingof cigarettes, cigarette papers, chewing tobacco or smoking tobacco,or any substitute of either, in any newspaper, magazine or periodical
printedor circulating in this state.
(2) Any advertisement for smokeless tobacco placed in a newspaper, magazine,or periodical published in this state must bear a warning which states:
"Useof smokeless tobacco may cause oral cancer and other mouth disorders
andis addictive." This warning must be in a conspicuous location and in
conspicuous
and legible type, in contrast with the typography, layout, and color
of all other printed material in the advertisement. For purposes of this
subsection,"smokeless tobacco" means any finely cut, ground, powdered, or
leaftobaccothat is intended to be placed in the oral cavity or nasal passage. In
theevent the United States Congress passes legislation which requires
warningsin advertisements of smokeless tobacco, the specific language re361
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quired to be placed in advertisements by that legislation shall take precedence
over this subsection.
History: C. 1953, 76-10-102, enacted by L.
1973, ch. 196, § 76-10-102; 1986, ch. 66, § 1.
NOTES TO DECISIONS
Constitutionality.
Fonner provision of statute forbidding newspaper advertising of cigarettes was unconstitutional as undue interference with interstate
commerce, since cigarettes in original packages
were legally salable in interstate commerce, as
were other cigarettes under state regulation,
and since newspaper used for advertisement
circulated outside state although published
within Utah. State v. Salt Lake Tribune Publishing Co., 68 Utah 187, 249 P. 474, 48 A.L.R.
553 (1926).
Since it was policy of state to discourage use
of cigarettes and tobacco, enforcement of statute prohibiting advertising by billboard, etc.
was exercise of state's police power and was not
revenue measure even though much revenue

was derived therefrom. State v. Packer Corp.,
77 Utah 500, 297 P. 1013 (1931), aff'd, 285U.S.
105, 52 S. Ct. 273, 76 L. Ed. 643 (1932).
Fonner§ 76-11-1 was valid; it did not violau
either state or federal Constitution; nor waa
there any unjust discrimination because only
advertising by billboards, street car signs and
placards was prohibited. State v. Packer Corp.,
77 Utah 500, 297 P. 1013 (1931), aff'd, 285U.S.
105, 52 S. Ct. 273, 76 L. Ed. 643 (1932). • •
Fonner statute that prohibited tobacco a4
vertising by billboard or placard was not •
valid as taking property without due process
law or as imposing unreasonable restr •
upon interstate commerce or as being dis •
inatory. Packer Corp. v. Utah, 285 U.S. 105,5
S. Ct. 273, 76 L. Ed. 643 (1932).

COLLATERAL REFERENCES
,)

A.L.R. - Validity, construction, and application of nonsmoking regulations, 65 A.L.R.4th
1205.

76-10-103.

Permitting
business.

Federal pre-emption of state common-I
products liability claims pertaining to tob
products, 97 A.L.R. Fed. 890.

minors to use tobacco in place

It is a class C misdemeanor for the proprietor of any place of business
knowingly permit persons under age nineteen to frequent a place of busin
while they are using tobacco.
History: C. 1953, 76-10-103, enacted by L.
1973, ch. 196, § 76-10-103.
COLLATERAL REFERENCES
Am. Jur. 2d. - 42 Am. Jur. 2d Infants § 18.
C.J.S. - 43 C.J.S. Infants §§ 92, 95.

76-10-104.

Furnishing cigars,
minors - Penalties.

Key Numbers. - Infants e:o 13.

cigarettes,

or tobacco

Any person who sells, gives, or furnishes any cigar, cigarette, or tobacco
any form, to any person under 19 years of age, is guilty of a class
misdemeanor on the first offense, a class B misdemeanor on the second offe
and a class A misdemeanor on subsequent offenses.
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History:C. 1953, 76-10-104, enacted by L.
1974,ch. 32, § 39; 1989, ch. 194, § 1.
Repeals and Reenactments.
- Laws
1974,ch. 32, § 39 repealed former§ 76-10-104,

76-10-105.1

as enacted by L. 1973, ch. 196, § 76-10-104,
relating to use of cigars, cigarettes or tobacco in
enclosed public place, and enacted present
§ 76-10-104.

COLLATERAL REFERENCES

Am.Jur. 2d. - 42 Am. Jur. 2d Infants§ 16.
C.J.S.- 43 C.J.S. Infants§§ 92, 95.
A.L.R.- Civil liability for tobacco sales to

minors, 55 A.L.R.4th 1238.
Key Numbers. - Infants e-. 13.

76-10-105. Buying or possessing cigars, cigarettes, or tobacco by minors - Penalty - Compliance officer
authority - Juvenile court jurisdiction.
(1) Any person under the age of 19 years who buys, accepts, or has in his
possessionany cigar, cigarette, or tobacco in any form is guilty of a class C
misdemeanor,or may be subject to the jurisdiction of the juvenile court.
(2) A compliance officer appointed by a board of education under Section
53A-3-402may issue citations for violations of this section committed on school
property.Cited violations shall be reported to the appropriate juvenile court.
History:C. 1953, 76-10-105, enacted by L.
1974,ch. 32, § 40; 1986, ch. 26, § 19; 1988,
ch.2, § 341; 1989, ch. 194, § 2.
Repeals and Reenactments.
- Laws
1974,ch. 32, § 40 repealed former§ 76-10-105
(enactedby L. 1973, ch. 196, § 76-10-104),

relating to abuse of psychotoxic chemical solvents, and enacted present § 76-10-105. For
present provisions regarding psychotoxic
chemical solvents, see § 76-10-107.
Cross-References. - Juvenile court jurisdiction; § 78-3a-16.

COLLATERAL REFERENCES

Am.Jur. 2d. - 42 Am. Jur. 2d Infants§
C.J.S.- 43 C.J.S. Infants§ 196.

15.

Key Numbers. - Infants e=> 68.

76-10-105.1. Prohibition of gift or sale of cigarettes or
tobacco through vending machines - Exceptions - Penalties.
(1) Except as provided in Subsection (2), the gift or sale of cigarettes or
tobaccoin any form through vending machines or tobacco product machines is
prohibitedin this state.
(2) (a) A bar, or a privately owned and operated club or association that has
a private club liquor license under Title 32A, Chapter 5, or that requires
membership and charges a membership fee, may maintain cigarette or
tobaccoproduct vending machines on its premises.
(b) A workplace may maintain cigarette or tobacco product vending
machines for its adult employees, in an area not available to the general
public.
(3) Violation of this section is a class C misdemeanor on the first offense, a
classB misdemeanor on the second offense, and a class A misdemeanor on
subsequentoffenses.
History:C. 1953, 76-10-105.1, enacted by

L.1989,ch. 194, § 3.

363
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Prohibition

of sale or gift of clove cigarettes,

It is unlawful for any person to knowingly sell, offer for sale, give or furnish
any clove cigarette in this state. For purposes of this section "clove cigarette"
means any cigarette which contains more than 10%, by weight, ofraw eugenia
caryophyllata or caryophyllus, commonly known as clove. Any person who
violates this section is guilty of a class B misdemeanor.
•
History: C. 1953, 76-10-105.3, enacted by
L. 1986, ch. 188, § 1.
Compiler's Notes. - This section, originally enacted as § 76-10-105.5, was renum-

76-10-105.5, 76-10-106.

Repealed.

Repeals. - Laws 1989, ch. 194, § 5 repeals
§ 76-10-105.5, as enacted by Laws 1986, ch. 58,
§ 2, relating to tobacco vending machines and

sales of cigarettes and tobacco products to persons under age 19, effective July 1, 1989. For
similar present provisions, see § 76-10-105.1.

76-10-107.

bered by the Office of Legislative Research and
General Counsel because of the duplication of
section numbers in the 1986 Laws.

Laws 1994, ch. 281, § 13 repeals § 76-10106, as last amended by Laws 1993, ch. 99, § 1,
relating to smoking in public places, effective
January 1, 1995. For present provisions, see
Title 26, Chapter 38.

Abuse of psychotoxic

chemical solvents.

(1) A person is guilty of abuse of psychotoxic chemical solvents if:

(a) For the purpose of causing a condition of intoxication, inebriation,
excitement, stupefaction, or the dulling of his brain or nervous system, he
intentionally:
(i) smells or inhales the fumes of any psychotoxic chemical solvent;
or
(ii) possesses, purchases, or attempts to possess or purchase any1
psychotoxic chemical solvent.
•
(b) Knowing or believing that a purchaser or another intends to use a
psychotoxic chemical in violation of Subsection (l)(a), he sells or offersto
sell any psychotoxic chemical solvent.
(2) This section shall not apply to the prescribed use, distribution, or sale of
those substances for medical or dental purposes.
(3) Abuse of psychotoxic chemical solvents is a class B misdemeanor.
(4) As used in this section, psychotoxic chemical solvent includes any glue,
cement, or other substance containing one or more of the following chemical.
compounds: acetone and acetate, amyl nitrite or amyl nitrate or their isomers:
benzene, butyl alcohol, butyl nitrite, butyl nitrate, or their isomers, ethyl
alcohol, ethyl nitrite or ethyl nitrate, ethylene dichloride, isobutyl alcohol,
methyl alcohol, methyl ethyl ketone, n-propyl alcohol, pentachlorophenol,
petroleum ether, propyl nitrite or propyl nitrate or their isomers, toluene or
xylene, or other chemical substance capable of causing a condition of intoxi.,
cation, inebriation, excitement, stupefaction, or the dulling of the brain or
nervous system as a result of the inhalation of the fumes or vapors of sue .·
chemical substance. Nothing in this section shall be construed to include
controlled substance regulated by the provisions of Title 58, Chapter 37, Ut
Controlled Substances Act.
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History:C. 1953, 76-10-107, enacted by L.
1974,ch. 32, § 36; 1983, ch. 86, § 1; 1991, ch.
5, § 88; 1992, ch. 30, § 168.
Amendment Notes. - The 1991 amendment, effective February 11, 1991, deleted "or
(lXb)"after "Subsection (l)(a)" in Subsection

76-10-111

(l)(b) and added "Utah Controlled Substances
Act" to the end of Subsection (4).
The 1992 amendment, effective April 27,
1992, inserted "he" near the end of Subsection
(l)(b).

NOTES TO DECISIONS

SellingLSD.
Former statute which defined psychotoxic
chemicalsolvents did not apply in prosecution
ofoffenseof selling LSD under the Drug Abuse

76-10-108, 76-10-109.

Repealed.

Repeals. - Laws 1994, ch. 281, § 13 repeals
§§ 76-10-108and 76-10-109, as last amended
by Laws 1986, ch. 78, §§ 3 and 4, relating to

76-10-110. Violations

Control Law; chemical compounds included in
term "psychotoxic chemical solvent" did not
include LSD. State v. Perfetto, 25 Utah 2d 39,
475 P.2d 299 (1970).

designation of smoking areas and duties of
proprietors and employers with regard to smoking, effective January 1, 1995.

- Classification

of offenses.

(1) It shall be an infraction for any person to violate Section 76-10-106.
(2) It shall be an infraction for any person to violate Section 76-10-108 or
76-10-109.
(3) The executive director of the Department of Health or local health
departments may institute an action, in a court of appropriate jurisdiction, to
enjoinrepeated violations of Section 76-10-108 or 76-10-109.
mstory: C. 1953, 76-10-110, enacted by L.
1976,ch. 10, § 5; 1986, ch. 78, § 5.
Compiler'sNotes. - All the sections cited
in this section have been repealed. For present
provisionsfor enforcement of indoor smoking

restrictions, see§§ 26-38-8 and 26-38-9.
Cross-References.
Department
Health, § 26-1-4.
Local health departments, Title 26A.

76-10-111. Prohibition
of gift or free distribution
smokeless tobacco - Exceptions.

of

of

(1) The Legislature finds that smokeless tobacco, or chewing tobacco, is
harmfulto the health of individuals who use those products because research
indicatesthat they may cause mouth or oral cancers; that the use of smokeless
tobaccoamong juveniles in this state is increasing rapidly; and that it is
necessaryto restrict the gift of these products in the interest of the health of
•thecitizens of this state.
(2) Except as provided in Subsection (3), it is unlawful for a manufacturer,
: wholesaler,and retailer to give or distribute without charge any smokeless
1 tobaccoor chewing tobacco in this state. Any person who violates this section
, is guilty of a class C misdemeanor for the first offense, and is guilty of a class
Bmisdemeanor for any subsequent offense.
(3) (a) Smokeless tobacco or chewing tobacco may be distributed to adults
without charge at professional conventions where the general public is
excluded.
(b) Subsection (2) does not apply to retailers, manufacturers, or distributors who give smokeless tobacco or chewing tobacco to persons of
legal age upon their purchase of other tobacco products.
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History: C. 1953, 76-10-111, enacted by L.
1986,ch.66,§
2;1990,ch. 14,§ 1.

76-10-112.

Prohibition of distribution of cigarettes
other tobacco products - Exceptions.

or:

(1) Except as provided in Subsection (2), it is unlawful for a manufacturer,
wholesaler, or retailer to give or distribute cigarettes or other tobacco products
in this state without charge. Any person who violates this subsection is guilty
of a class C misdemeanor for the first offense and a class B misdemeanor fo
any subsequent offense.
(2) Cigarettes and other tobacco products may be distributed to adul '
without charge at professional conventions where the general public is'
excluded.
(3) The prohibition described in Subsection (1) does not apply to retailersr
manufacturers, or distributors who give cigarettes or other tobacco products .
persons of legal age upon their purchase of cigarettes or other toba •
products.
History: C. 1953, 76-10-112, enacted by L.
1989, ch. 193, § 1.

PART2
WATERS
76-10-201.

Interference
sioner.

with control

of water

Every person who in any way interferes with or alters the flow of water '
any stream, ditch, or lateral while under the control or management of '
water commissioner is guilty of a class B misdemeanor.
History: C. 1953, 76-10-201, enacted by L.
1973, ch. 196, § 76-10-201.
Cross-References. - Administration and

distribution of waters, § 73-5-1 et seq.
Obstructing water courses, § 73-1-15.

COLLATERAL REFERENCES

Am. Jur. 2d. -78Am. Jur. 2d Waters§ 297.
C.J.S. - 94 C.J.S. Waters § 368.

76-10-202.

Key Numbers.
Courses e:> 266.

-

Waters

and

Taking water out of turn or excess amount
Damaging facilities.

Every person who, in violation of any right of any other person, will
turns or uses the water, or any part thereof, of any canal, ditch, pipeline, •
reservoir, except at a time when the use of the water has been duly distribu .
to the person, or willfully uses any greater quantity of the water than has b •
duly distributed to him, or in any way changes the flow of water when la
distributed for irrigation or other useful purposes, except when duly au
rized to make the change, or willfully and maliciously breaks or injures
dam, canal, pipeline, watergate, ditch, or other means of diverting or conve •
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waterfor irrigation or other useful purposes, is guilty of a class B misdemeanor.
Cross-References.

llistory: C.1953, 76-10-202, enacted by L.

- Theft,§ 76-6-404.

11'13,
ch. 196, § 76-10-202.

!.

NOTES TO DECISIONS

'

~cation
of former statute.
•• Fonner § 76-62-2 was violated by mining
:.impany
which owned one-sixth of water from
• g, whencompany completely shut off wasupplyfor period of time resulting in depri-

vation of water that turkey raiser had contracted with city to supply for his ranch.
Beagley v. United States Gypsum Co., 120 Utah
487, 235 P.2d 783 (1951).

COLLATERAL REFERENCES

Jur.2d.-78Am. Jur. 2d Waters§ 297.

.C.J.S.
- 94 C.J.S. Waters § 368.

Key Numbers.
Courses <S=>266.

-

Waters

and

Water

Obstruction of watergates.
r'.Everyperson who rafts or floats logs, timber, or wood down any river or
amand allows the logs, timber, or wood to accumulate at or obstruct the
tergatesowned by any person or irrigation company taking or diverting the
tA!r
ofthe river or stream for irrigation or manufacturing purposes is guilty
a classB misdemeanor.
•Jliltory:C. 1953, 76-10-203, enacted by L.
, ch. 196, § 76-10-203.
COLLATERAL REFERENCES
- 94 C.J.S. Waters § 368.
hers. - Waters and
266.

Water

10-204. Damaging bridge, dam, canal or other waterrelated structure.
eryperson who willfully and maliciously cuts, breaks, injures, or destroys
• bridge,dam, canal, flume, aqueduct, levee, embankment, reservoir, or
• • structure erected to create hydraulic power, or to drain or reclaim any
• p and overflowed or marsh land, or to conduct water for mining,
• ufacturing,reclamation, or agricultural purposes, or for the supply of the
bitantsof any city or town; or willfully or maliciously makes or causes to
,madeany aperture in any such dam, canal, flume, aqueduct, reservoir,
ent, levee, or structure with intent to injure or destroy it; or draws
cutsor injures any piles fixed in the ground and used for securing any lake
·verbank or walls or any dock, quay, jetty, or lock, is guilty of a felony of the
degree.
ry: C.1953, 76-10-204, enacted by L.
ch. 196,§ 76-10-204.
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COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 140.
Key Numbers. - Waters and
Courses cl!;::;>264.

76-10-205.

Water

Repealed.

Repeals. - Laws 1986, ch. 197, § 31 repeals
§ 76-10-205, as enacted by Laws 1973, ch. 196,

requiring life preservers on boats. For a pre
comparable provision, see § 73-18-8.

PARTS
EXPLOSIVES
76-10-301.

Unlawful
town.

handling

of explosives

in city o

Every person who makes or keeps gunpowder, nitroglycerin, or other
explosive substance within any city or town, or who carries it through .
streets thereof, in any quantity or manner prohibited by law or by
ordinance of the city or town, is guilty of a class B misdemeanor.
History: C. 1953, 76-10-301, enacted by L.
1973, ch. 196, § 76-10-301.
Cross-References. - Bus Passenger Safety
Act, bombing buses or terminals, carrying explosives into terminal or aboard bus,§§ 76-101505, 76-10-1507.

Fireworks, Title 11, Chapter 3.
Powers of cities to regulate or prevents
age, § 10-8-56.
Regulation by counties, § 17-5-230.

COLLATERAL REFERENCES

Am. Jur. 2d. - 31AAm. Jur. 2d Explosions
and Explosives § 216.

76-10-302.

C.J.S. - 35 C.J.S. Explosives § 12.
Key Numbers. - Explosives Q;::;> 4.

Marking of containers of explosives
transportation or storage.

bet

Every person who knowingly leaves with or delivers to another, or to
express or railway company or other common carrier, or to any warehou •
storehouse, any package containing nitroglycerin, dynamite, guncotton,
powder, or other highly explosive compound, or any benzine, gasoline, p
phorus, or other highly inflammable substance, or any vitriol, sulphuric, ni .
carbolic, muriatic, or other dangerous acid, chemical or compound, tor
handled, stored, shipped, or transported, without plainly marking and •
eating on such package the name and nature of the contents thereof, is
of a class B misdemeanor.
History: C. 1953, 76-10-302, enacted by L.
1973, ch. 196, § 76-10-302.
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COLLATERAL REFERENCES

Am.Jur. 2d. - 31AAm. Jur. 2d Explosions
andExplosives§ 228.

C.J.S. - 35 C.J.S. Explosives§ 12.
Key Numbers. - Explosives c:,:,.,4.

76-10-303. Powder houses.
Everyperson who builds, constructs, or uses within 300 feet of any residence
or traveled county road any powder house, magazine, or building in which
powder,dynamite, or other explosive is kept in quantities exceeding 500
poundsis guilty of a class B misdemeanor; provided that this section shall not
applyto any magazine maintained at any mine or stone quarry.
History:C.1953, 76-10-303, enacted by L.
1973,ch. 196, § 76-10-303.
COLLATERAL REFERENCES

Am.Jur. 2d. - 31AAm. Jur. 2d Explosions
andExplosives§ 221.

C.J.S. - 35 C.J.S. Explosives § 12.
Key Numbers. - Explosives <!=>4.

76-10-304. Marking of containers
sale or use.

of explosives

held for

It shall be a class A misdemeanor to sell or offer for sale or take or solicit
ordersof sale, or purchase or use, or have on hand or in store for the purpose
ofsale or use, any giant, hercules, atlas, venture or any other high explosive
containingnitroglycerin, unless on each box or package and wrapper containinganysuch high explosive there shall be plainly stamped or printed the name
andplaceof business of the person, partnership, or corporation by whom or by
whichit was manufactured, and the exact and true date of its manufacture,
andthe percentage of nitroglycerin or other high explosive contained therein.
History:C. 1953, 76-10-304, enacted by L.

• 1873,ch. 196, § 76-10-304.
COLLATERAL REFERENCES

Am.Jur. 2d. - 31AAm. Jur. 2d Explosions
andExplosives§ 226.

C.J.S. - 35 C.J.S. Explosives § 12.
Key Numbers. - Explosives <!=>3.

76-10-305. Different dates on containers of explosives
prohibited - Re-use of containers prohibited.
It shall be unlawful for any person or persons, partnership, or corporation to
• havetwo or more different dates on any box or package containing giant,
;hercules,atlas, or venture, or any other high explosive containing nitroglyc• _erin.It shall further be unlawful to use any box, package, or wrapper formerly
usedby any other person or persons, partnership, or corporation in the packing
ofsuch giant, hercules, atlas, venture, or other high explosive containing
nitroglycerin,and the name and date on the box or package shall be the same
ason the wrapper containing the giant, hercules, atlas, venture, or other
explosive
containing nitroglycerin.
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History: C. 1953, 76-10-305, enacted by L
1973, ch. 196, § 76-10-305.

COLLATERAL REFERENCES
Am. Jur. 2d. - 31AAm. Jur. 2d Explosions
and Explosives § 226.

76-10-306.

C.J.S. - 35 C.J.S. Explosives§ 3.
Key Numbers. - Explosives e=> 3.

Definitions - Persons exempted - Penalti •
for possession, use, or removal of explosive"'
chemical, or incendiary devices and possessio •
of components.

(1) As used in this section:
(a) "Explosive, chemical, or incendiary device" means:
(i) dynamite and all other forms of high explosives, includingwa
gel, slurry, military C-4 (plastic explosives), blasting agents to inclu •
nitro-carbon-nitrate, ammonium nitrate, fuel oil mixtures, cast prim
ers and boosters, R.D.X., P.E.T.N., electric and nonelectric blas •
caps, exploding cords commonly called detonating cord, detcord,
primacord, picric acid explosives, T.N.T. and T.N.T. mixtures, ni ''.
glycerin and nitroglycerin mixtures, or any other chemical mix
intended to explode with fire or force;
(ii) any explosive bomb, grenade, missile, or similar device; and
(iii) any incendiary bomb, grenade, fire bomb, chemical bomb, •
similar device, including any device, except kerosene lamps, if c •
nal intent has not been established, which consists of or includes
breakable container including a flammable liquid or compound and·
wick composed of any material which, when ignited, is capable
igniting the flammable liquid or compound or any breakable cont •
which consists of, or includes a chemical mixture that explodes wi
fire or force and can be carried, thrown, or placed.
(b) "Explosive, chemical, or incendiary device" shall not include •
pistol, or shotgun ammunition.
(c) "Explosive, chemical, or incendiary parts" means any substances·
materials or combinations which have been prepared or altered for use •
the creation of an explosive, chemical, or incendiary device. These s
stances or materials include:
(i) timing device, clock, or watch which has been altered in suclt
manner as to be used as the arming device in an explosive;
(ii) pipe, end caps, or metal tubing which has been prepared for
pipe bomb; and
(iii) mechanical timers, mechanical triggers, chemical time dela'
electronic time delays, or commercially made or improvised ite
which, when used singly or in combination, may be used in
construction of a timing delay mechanism, booby trap, or activa •
mechanism for any explosive, chemical, or incendiary device.
(d) "Explosive, chemical, or incendiary parts" shall not include •
pistol, or shotgun ammunition, or any signaling device customarily used
operation of railroad equipment.
(2) The provisions in Subsections (3) and (6) shall not apply to:
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(a) any public safety officer while acting in his official capacity transporting or otherwise handling explosives, chemical, or incendiary devices;
(b) any member of the armed forces of the United States or Utah
National Guard while acting in his official capacity;
(c) any person possessing a valid permit issued under the provisions of
Uniform Fire Code, Article 77, or any employee of such permittee acting
within the scope of his employment;
(d) any person possessing a valid license as an importer, wholesaler, or
display operator under the provisions of the Utah Fireworks Act, Sections
11-3-3.2and 11-3-3.5; and
(e) any person or entity possessing or controlling an explosive, chemical, or incendiary device as part of its lawful business operations.
(3) Any person who knowingly, intentionally, or recklessly possesses or
controlsan explosive, chemical, or incendiary device is guilty of a felony of the
.seconddegree.
(4) Any person who knowingly, intentionally, or recklessly:
(a) uses or causes to be used an explosive, chemical, or incendiary
device in the commission of or an attempt to commit a felony; or
[
(b) injures another or attempts to injure another in his person or
j
property through the use of an explosive, chemical, or incendiary device, is
guilty of a felony of the first degree.
(5) Any person who knowingly, intentionally, or recklessly removes or
causesto be removed or carries away any explosive, chemical, or incendiary
.devicefrom the premises where said explosive, chemical, or incendiary device
is kept by the lawful user, vendor, transporter, or manufacturer without the
.consentor direction of the lawful possessor is guilty of a felony of the second
•degree.
(6) Any person who knowingly, intentionally, or recklessly possesses any
.explosive,chemical, or incendiary parts is guilty of a felony of the third degree.

I -·

• History:C. 1953, 76-10-306, enacted by L.
1998,ch. 75, § 1.
Repeals and Reenactments.
- Laws
1993,ch.75, § 1 repeals former§ 76-10-306, as
enactedby Laws 1973, ch. 196, § 76-10-306,
defining"infernal machine," and enacts the

present section, effective May 3, 1993.
Compiler's Notes. - Section 11-3-3.2, cited
in Subsection (2)(d), was renumbered in 1993
as§ 53-7-223 to be part of the Fire Prevention
and Fireworks Act.

NOTES TO DECISIONS
Application.
Twosticks of dynamite and a detonator with
•alightedfuse, attached to the rear bumper of a

car, was an "infernal machine" within meaning
of former statute. State v. Vickers, 549 P.2d 449
(Utah 1976).

COLLATERAL REFERENCES

, .Am.Jur. 2d. - 3 lA Am. J ur. 2d Explosions
andExplosives§ 222.

C.J.S. - 35 C.J.S. Explosives § 3.
Key Numbers. - Explosives e= 2.

76-10-307. Delivery to common carrier, mailing, or placement on premises.
Everyperson who delivers or causes to be delivered to any express or railway
companyor other common carrier, or to any person, any explosive, chemical, or
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incendiary device, knowing it to be the device, without informing the common
carrier or person of its nature, sends it through the mail, or throws or places
it on or about the premises or property of another or in any place where
another may be injured thereby in his person or property, is guilty of a felony
of the second degree.
History: C. 1953, 76-10-307, enacted by L.
1973, ch. 196, § 76-10-307; 1993, ch. 75, § 2.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, substituted "explo-

sive, chemical, or incendiary device, knowingii
to be the device" for "infernal machine, knowing
it to be such" and made stylistic changes.

NOTES TO DECISIONS
Lesser included offense.
Arson was not a lesser included offense
within a charge of placing an infernal machine

under former statute. State v. Vickers, 549P.2d
449 (Utah 1976).

COLLATERAL REFERENCES
C.J.S. - 35 C.J.S. Explosives § 12.
Key Numbers. - Explosives <8:.>5.

Am. Jur. 2d. - 31 Am. Jur. 2d Explosions
and Explosives § 222.

76-10-308.

Explosive, chemical, or incendiary
Venue of prosecution for shipping.

device

Any person who knowingly, intentionally, or recklessly delivers any expl
sive, chemical, or incendiary device to any person for transmission without .
consent or direction of the lawful possessor may be prosecuted in the county·
which he delivers it or in the county to which it is transmitted.
History: C. 1953, 76-10-308, enacted by L.
1993, ch. 75, § 3.
Repeals and Reenactments. - Laws
1993, ch. 75, § 3 repeals former§ 76-10-308, as

enacted by Laws 1973, ch. 196, § 76-10-3
making construction or possession of an •
nal machine a third-degree felony, and e
the present section, effective May 3, 1993.

COLLATERAL REFERENCES
Am. Jur. 2d. - 31AAm. Jur. 2d Explosions
and Explosives § 222.

76-10-309.

C.J.S. - 35 C.J.S. Explosives § 12.
Key Numbers. - Explosives <8:.>5.

Repealed.

Repeals. - Laws 1993, ch. 75, § 4 repeals
§ 76-10-309, as enacted by Laws 1973, ch. 196,
§ 76-10-309, specifying the venue of prosecu-

tion for shipping an infernal machine, effecu
May 3, 1993. For present comparable p
sions, see § 76-10-308.

PART4
FENCES
76-10-401.

Fencing of shafts and wells.

Any person who has sunk or shall sink a shaft or well on the public dom .
for any purpose shall inclose it with a substantial curb or fence, which shall
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:ttleastfour and one-half feet high. Any person violating the provisions of this
ieectionis guilty of a class B misdemeanor.
, History:C. 1953, 76-10-401, enacted by L.
1973,ch. 196, § 76-10-401.
b

COLLATERAL REFERENCES

C.J.S.- 65A C.J.S. Negligence§ 306.
•: A.L.R.- Validity of statutes requiring the
constructionof fences - modern cases, 87

Key Numbers. - Negligence

<S=a144.

i,.L.R.4th1129.

PART5
WEAPONS
76-10-501. Uniform law - Definitions.
(1) (a) The individual right to keep and bear arms being a constitutionally
protected right, the Legislature finds the need to provide uniform laws
throughout the state.
(b) This part is uniformly applicable throughout this state and in all its
politicalsubdivisions and municipalities. A local authority may not enforce
any rule in conflict with this part and there is a moratorium prohibiting
local authorities from enacting or enforcing any new ordinance, regula11 tion, or rule pertaining to firearms until May 1, 1995, unless hereafter
authorized by the Legislature by statute.
- (2) As used in this part:
'
(a) "Crime of violence" means aggravated murder, murder, manslaugh; r ter, rape, mayhem, kidnapping, robbery, burglary, housebreaking, extor11' tion, or blackmail. accompanied by threats of violence, assault with a
t·
dangerous weapon, assault with intent to commit any offense punishable
[ . by imprisonment for more than one year, arson punishable by imprisonment for more than one year, or an attempt to commit. any of these
offenses.
(b) "Criminal history background check" means a criminal background
check conducted by a licensed firearms dealer on every purchaser of a
handgun through the division or the local law enforcement agency where
the firearms dealer conducts business.
(c) "Dangerous weapon" means any item that in the manner of its use or
intended use is capable of causing death or serious bodily injury. The
followingfactors shall be used in determining whether an item, object, or
thingnot commonly known as a dangerous weapon is a dangerous weapon:
(i) the character of the instrument, object, or thing;
(ii) the character of the wound produced, if any; and
(iii) the manner in which the instrument, object, or thing was used.
(d) "Dealer" means every person who is licensed under crimes and
criminalprocedure, 18 U.S.C. 923 and engaged in the business of selling,
leasing, or otherwise transferring a handgun, whether the person is a
retail or wholesale dealer, pawnbroker, or otherwise.
(e) "Division" means the Law Enforcement and Technical Services
$C, Divisionof the Department of Public Safety, created in Section 53-5-103.

!
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(f) "Firearm" means a pistol, revolver, shotgun, sawed-off shotgun,
or sawed-off rifle, or any device that could be used as a dangerous wea
from which is expelled a projectile by any force.
(g) "Firearms transaction record form" means a form created by
division to be completed by a person purchasing, selling, or transferring
handgun from a dealer in the state.
(h) "Handgun" means a firearm which has a short stock and is design
to be held and fired by the use of a single hand.
(i) "Prohibited area" means any place where it is unlawful to dischar
a firearm.
(j) "Sawed-off shotgun" or "sawed-off rifle" means a shotgun having
barrel or barrels of fewer than 18 inches in length, or in the case of a rifl
having a barrel or barrels of fewer than 16 inches in length, or an
dangerous weapon made from a rifle or shotgun by alteration, modific
tion, or otherwise, if the weapon as modified has an overall length of few
than 26 inches.
History: C. 1953, 76-10-501, enacted by L.
1973, ch. 196, § 76-10-501; 1974, ch. 32, § 27;
1985,ch.35,§ 1;1991,ch.10,§
11;1993,ch.
234, § 381; 1994, ch. 19, § 1; 1994, ch. 151,
§ 1.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, rearranged the
definitions in Subsection (2) so as to place them
in alphabetical order and in Subsection (2)(b)
substituted "aggravated murder, murder, manslaughter" for "murder, voluntary manslaughter."
The 1993 amendment, effective July 1, 1993,
deleted former Subsection (2)(a), defining "Bureau"; redesignated former Subsections (2)(b)
and (c) as Subsections (2)(a) and (b); added
designations (b)(i), (b)(ii), and (b)(iii) to Subsection (2); added Subsection (2)(c); rewrote Subsection (2)(d); substituted
"firearm" for
"weapon" in Subsection (2)(e); inserted "or
'sawed-off rifle'" and "dangerous" in Subsection
(2)(f); and made stylistic changes throughout
the section.
The 1994 amendment by ch. 19, effective
February 28, 1994, added Subsections (2)(b),

(d), (g), and (h), renumbering the rem • '
subsections accordingly.
The 1994 amendment by ch. 151, effecti
March 17, 1994, substituted "enforce"for "en
or enforce" in the second sentence in Subsecti
(l)(b) and added the second clause in t '
sentence, imposing a moratorium on local
lation of firearms.
This section is set out as reconciled by
Office of Legislative Research and Gen
Counsel.
Weapons Task Force. - Laws 1994,
151, §§ 2 to 7 create the Weapons Task F
to consist of legislators and citizens repre
ing various specified interests, to study "w•
weapons laws should be under local control
state control; and any conflicts in state, 1
and federal weapons laws." The task forceis
report to the Judiciary Interim Committee
December 1994 and is repealed December
1994.
Cross-References. - Bus Passenger Safi'
Act, offenses related to dangerous weapons
firearms, §§ 76-10-1504, 76-10-1505, 761507.

NOTES TO DECISIONS
Archambeau, 820 P.2d 920 (Utah Ct.
1991).

ANALYSIS

Constitutionality.
"Dangerous weapon."
- Unloaded gun.
Jury instructions.
Cited.
Constitutionality.
This section provided defendant adequate
notice that his knives and blowgun were "dangerous weapons," and was therefore not unconstitutionally vague as applied to him. State v.

"Dangerous weapon."
Defendant's two 10-inch knives with 56-inch blades and his 48-inch blowgun
"dangerous weapons" within the meaning of
statute. State v. Archambeau, 820 P.2d
(Utah Ct. App. 1991).
- Unloaded gun.
Since the defendant's gun, although
loaded and accompanied by a faulty amm
tion clip, could be loaded and fired, it met
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statutory definition of "dangerous weapon."
State v. Davis, 711 P.2d 232 (Utah 1985).

Jury instructions.
Jury instructions which stated that to convict
defendant he must have "had a gun in his
possession"and that "a pistol-type handgun is a
dangerousweapon" under law, but that "gun
clipalone with or without cartridges is not a

76-10-503

dangerous weapon" were not error because consonant with statute and not prejudicial to defendant. State v. Nielsen, 544 P.2d 489 (Utah
1975), cert. denied, 425 U.S. 906, 96 S. Ct. 1500,
47 L. Ed. 2d 757 (1976).

Cited in State v. Walker, 765 P.2d 874 (Utah
1988).

COLLATERAL REFERENCES

Utah Law Review. - The Individual Right
to BearArms: An Illusory Public Pacifier?, 1986

Utah L. Rev. 751.
Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms § 1.
C.J.S.- 94 C.J.S. Weapons § 1.
A.L.R.- Validity of statute proscribing pos-

session or carrying of knife, 47 A.L.R.4th 651.
Fact that gun was unloaded as affecting
criminal responsibility, 68 A.L.R.4th 507.
Fact that gun was broken, dismantled, or
inoperable as affecting criminal responsibility
under weapons statute, 81 A.L.R.4th 745.
Key Numbers. - Weapons <t=>8.

76-10-502. When weapon deemed loaded.
(1) For the purpose of this chapter, any pistol, revolver, shotgun, rifle, or
other weapon described in this part shall be deemed to be loaded when there
is an unexpended cartridge, shell, or projectile in the firing position.
(2) Pistols and revolvers shall also be deemed to be loaded when an
unexpendedcartridge, shell, or projectile is in a position whereby the manual
operationof any mechanism once would cause the unexpended cartridge, shell,
or projectile to be fired.
(3) A muzzle loading firearm shall be deemed to be loaded when it is capped
or primed and has a powder charge and ball or shot in the barrel or cylinders.
History:C. 1953, 76-10-502, enacted by L.
1973,ch.196, § 76-10-502; 1974, ch. 32, § 28;
1990,ch. 328, § 1.
COLLATERAL REFERENCES

Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 3.

76-10-503. Purchase or possession of dangerous weapon/
handgun - Persons not permitted to have Penalties.
(1) (a) Any person who has been convicted of any crime of violence under
the laws of the United States, this state, or any other state, government,
or country, or who is addicted to the use of any narcotic drug, or who has
been declared mentally incompetent may not own or have in his possession or under his custody or control any dangerous weapon as defined in
this part.
(b) Any person who violates this subsection is guilty of a class A
misdemeanor, and if the dangerous weapon is a firearm or sawed-off
shotgun, he is guilty of a third degree felony.
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(2) (a) Any person who is on parole or probation for a felony may not hav.

in his possession or under his custody or control any dangerous weapon
defined in this part.
(b) Any person who violates this subsection is guilty of a third de
felony, but if the dangerous weapon is a firearm, explosive, or incendi
device he is guilty of a second degree felony.
(3) (a) A person may not purchase, possess, or transfer any hand
described in this part who:
(i) has been convicted of any felony offense under the laws of
United States, this state, or any other state;
(ii) is under indictment;
(iii) is an unlawful user of a controlled substance as defined •
Section 58-37-2;
(iv) is a drug dependent person as defined in Section 58-37-2;
(v) has been adjudicated as mentally defective, as provided in
Brady Handgun Violence Prevention Act, Pub. L. No. 103-159, 10
Stat. 1536 (1993), or has been committed to a mental institution;
(vi) is an alien who is illegally or unlawfully in the United Sta
(vii) has been discharged from the Armed Forces under dishon
able conditions; or
(viii) is a person who, having been a citizen of the United Sta
has renounced such citizenship.
(b) Any person who violates Subsection (3) is guilty of a third de
felony.
History: C. 1953, 76-10-503, enacted by L.
1973, ch. 196, § 76-10-503; 1977, ch. 82, § 1;
1986, ch. 210, § 1; 1990, ch. 160, § 1; 1991,
ch. 17, § 1; 1991, ch. 87, § 5; 1993, ch. 62, § 2;
1994,ch.19,§
2;1994,ch. 149,§ 2.
Amendment Notes. - The 1991 amendments, both effective April 29, 1991, made identical changes: in Subsection (l)(a), deleted "who
is not either a citizen of the United States or a
lawfully admitted alien whose business, occupation, or duties require the use of a dangerous
weapon; or any person" following "person" and
deleted the former second sentence, which read
"The Department of Public Safety shall adopt
rules governing the issuance and use of special
hunting permits for lawfully admitted aliens."
The 1993 amendment, effective May 3, 1993,
deleted "or is incarcerated in a correctional

facility" after "felony" in Subsection (2)(a).
The 1994 amendment by ch. 19, effi
February 28, 1994, added Subsection (3).
The 1994 amendment by ch. 149, effi
May 2, 1994, substituted "this state" for
state" in Subsection (l)(a), "this subsection"
"this section" in Subsections (l)(b) and (2
and "incendiary device" for "infernal mac •
in Subsection (2)(b).
This section is set out as reconciled by
Office of Legislative Research and Gene
Counsel.
Federal Law. - The Brady Handgun
lence Prevention Act, cited in Subs
(3)(a)(v), is codified mainly as 18 U.S.C. §
et seq.
1
Cross-References. - Alien's right to h
ing licenses and certificates, § 23-19-4.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Aliens.
Crime of violence.
Evidence.
-Sufficient.
Ex post facto.
Jury instructions.
Parolees.
Possession, custody, or control.

Rifle as "firearm."
Self-defense.
Cited.
Constitutionality.
This section, enacted under the authori
Art. I, § 6 of the Utah Constitution for
purpose of safeguarding the public peace
security, is a proper exercise of the police
ers of the state; and the Fourteenth
ment of the Federal Constitution is not
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.allyappliedto restrict the police powers of the
•llate.State v. Beorchia, 530 P.2d 813 (Utah
74).
• Conviction
of an alien under this section for
sion of a firearm was not unconstitu. State v. Vlacil, 645 P.2d 677 (Utah 1982)
justicesconcurring, one justice concurring
separateopinion, and two justices concurin the result).
Constitutionalityof this section proscribing
sionofguns by a restricted person was to
determined
with reference to the constituprovision regarding the right to bear
in effect at the time of the defendant's
t, and the current constitutional provin, whichwent into effect some six months
r, was not to be given retroactive effect.
te v.Wacek,703 P.2d 296 (Utah 1985).
ns.

$&ate
regulationof the possession of firearms
«lienshas not been preempted by federal
. State v. Vlacil, 645 P.2d 677 (Utah 1982)
' justicesconcurring, one justice concurring
• separateopinion, and two justices concurin the result).
e of violence.
·or conviction of assault with a deadly
ponwith intent to do bodily harm was
victionof a "crime of violence" within meanofthis section,and was sufficient predicate
conviction
for illegal possession of a firearm.
, tev.Coleman,540 P.2d 953 (Utah 1975).

cient.
cientevidenceto support conviction. See
v.Heaps,711 P.2d 257 (Utah 1985).

postfacto.
• sectionwas not an ex post facto law as
• to defendant who had been convicted of
• e of violence (assault with a deadly
n) prior to enactment of statute. State v.
, 540 P.2d 953 (Utah 1975).
instructions.
instructionsstating that to convict de-
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fendant he must have "had a gun in his possession" and that "a pistol-type handgun is a
dangerous weapon" were not error because consonant with statute and not prejudicial to defendant. State v. Nielsen, 544 P.2d 489 (Utah
1975), cert. denied, 425 U.S. 906, 96 S. Ct. 1500,
47 L. Ed. 2d 757 (1976).
Parolees.
Testimony by a Colorado parole officer that
defendant was under his supervision did not
permit inference that the parole was from a
felony conviction since parole officer had no
personal knowledge of the conviction; copies of
Colorado court records certified by a notary
public who had no custody of the documents
were not properly authenticated and could not
be received in evidence as proof that defendant
had been convicted of a felony. State v. Lamorie,
610 P.2d 342 (Utah 1980).
Possession, custody, or control.
Ownership of a handgun does not solely determine "possession, custody or control" of the
gun; all that is required is a willing and knowing possession with the intent to control the
gun's use or management. State v. Davis, 711
P.2d 232 (Utah 1985).
Rifle as "firearm."
A rifle as a "firearm" within this section
notwithstanding fact that section does not specifically refer to a rifle or define it as a firearm.
State v. Coleman, 540 P.2d 953 (Utah 1975).
Self-defense.
Where defendant was convicted of aggravated assault and possession of a dangerous
weapon by a restricted person for firing shots at
another man, the existence of contradictory
testimony on the issue of self-defense, by itself,
was not sufficient grounds for reversal. State v.
Buel, 700 P.2d 701 (Utah 1985).
Cited in State v. Tuttle, 780 P.2d 1203 (1989);
State v. Archambeau, 820 P.2d 920 (Utah Ct.
App. 1991).

COLLATERAL REFERENCES
LawReview. - Note, Enhancing PenbyAdmitting"Bad Character" Evidence

• the Guilt Phase of Criminal Trials v.Bishop,1989 Utah L. Rev. 1013.
Jur.2d.-79Am. Jur. 2d Weapons and
§ 29.

C.J.S. - 94 C.J.S. Weapons § 2.
A.L.R. - What amount to "control" under
state statute making it illegal for felon to have
possession or control of firearm or other dangerous weapon, 66 A.L.R.4th 1240.
Key Numbers. - Weapons <S=>2.
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76-10-504.

Carrying concealed

dangerous

weapon.

(1) Any person, except those persons described in Section 76-10-503••
those persons exempted under Section 76-10-510, carrying a concealed
gerous weapon, as defined in this Part 5, is guilty of a class B misdem
except that a firearm that contains no ammunition and is enclosed in a
gun box, or securely-tied package shall not be considered a concealed we
but:
(a) If the dangerous weapon is a firearm and contains no ammuni
he shall be guilty of a class B misdemeanor;
(b) If the dangerous weapon is a firearm and contains ammunitio
shall be guilty of a class A misdemeanor; or
(c) If the dangerous weapon is a sawed-off shotgun, or if the dang
weapon is a firearm and is used to commit a crime of violence, he sh
guilty of a felony of the third degree.
(2) Nothing in this Part 5 shall prevent any person, except perso
scribed in Section 76-10-503, from keeping within his place of residence,
of business, or any vehicle under his control any firearm, except that its
a class B misdemeanor to carry a loaded firearm in a vehicle.
History: C. 1953, 76-10-504, enacted by L.
1982,ch.17,§
1.
Repeals and Reenactments. - Laws
1982, ch. 17, § 1 repealed former § 76-10-504
(enacted by 1973, ch. 196, § 76-10-504), relat-

ing to carrying concealed dangerous w •
and enacted present§ 76-10-504.
Cross-References. - Cities may
carrying concealed weapons, § 10-8-48.•

NOTES TO DECISIONS
Lesser included offenses.
The offense of carrying a loaded fire
vehicle, § 76-10-505, is not a necess
eluded offense of carrying a concealed
ous weapon. State v. Williams, 636 P.
(Utah 1981).
The crime of carrying a concealedd
weapon is a lesser included offenseof
degree felony retail theft when the re
is made a felony by the actor's being
with a deadly weapon in the course'
crime. State v. Kinsey, 797 P.2d 424
App. 1990).

ANALYSIS

"Carrying."
Lesser included offenses.
"Carrying."
A person will be deemed to be "carrying" a
concealed weapon if the weapon is shown to be
under the person's control and within his immediate, easy or ready access; it is not required
that the weapon be upon one's person to constitute "carrying'' within the meaning of this section. State v. Williams, 636 P.2d 1092 (Utah
1981).

COLLATERAL REFERENCES

Am. Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms § 8.
C.J.S. - 94 C.J.S. Weapons § 3.
A.L.R. - Validity and construction of gun
control laws, 28 A.L.R.3d 845.

76-10-505.

Scope and effect of exception, in sta •
bidding carrying of weapons, as to
own premises or at his place of b •
A.L.R.3d 938.
,
Key Numbers. - Weapons ®=>6.

Carrying loaded firearm in vehicle, on
or in prohibited area.
.'

(1) Unless otherwise authorized by law, a person may not carry i

'

~~=
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(a) in or on a vehicle;
(b) on any public street; or
(c) in a posted prohibited area.
(2) A violation of this section is a class B misdemeanor.
History:C.1953, 76-10-505, enacted by L.
1973,ch.196, § 76-10-505; 1990, ch. 328, § 2.

NOTES TO DECISIONS

Lesserincluded offense.
Theoffenseof carrying a loaded firearm in a
'Vehicle
is not a necessarily included offense of

carrying a concealed dangerous weapon, § 7610-504. State v. Williams, 636 P.2d 1092 (Utah
1981).

COLLATERAL REFERENCES
Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 12.
C.J.S.- 94 C.J.S. Weapons § 8.
A.L.R.- Validity and construction of statute

or ordinance specifically criminalizing passenger misconduct on public transportation, 78
A.L.R.4th 1127.
Key Numbers. - Weapons <S=>10.

76-10-505.5. Possession of a dangerous weapon, firearm,
or sawed-off shotgun on or about school premises - Penalty.
(1) A person may not possess any dangerous weapon, firearm, or sawed-off
shotgunat a place that the person knows, or has reasonable cause to believe,
isonor about school premises.
(2) (a) Possession of a dangerous weapon on or about school premises is a
class B misdemeanor.
(b) Possession of a firearm or sawed-off shotgun on or about school
premises is a class A misdemeanor.
(3) This section applies to any person, except persons authorized to possess
afirearmas provided under Sections 53-5-704, 53-5-705, 53A-3-502, 76-10-510,
76-10-511,
76-10-523, and Subsection 76-10-504(2) and as otherwise authorizedby law.
(4) This section does not prohibit prosecution of a more serious weapons
offensethat may occur on or about school premises.
History:C. 1953, 76-10-505.5, enacted by
. L 1992,ch. 101, § 2; 1993, ch. 234, § 382.
Amendment Notes. - The 1993 amendment,effectiveJuly 1, 1993, inserted "53-5-704"
' and"53-5-705"and deleted "76-10-513" and

"76-10-513.5" in the list in Subsection (3) and
made stylistic changes throughout the section.
Effective Dates. - Laws 1992, ch. 101
became effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

• 76-10-506. Threatening with or using dangerous
in fight or quarrel.

weapon

Everyperson, except those persons described in Section 76-10-503, who, not
in necessaryself defense in the presence of two or more persons, draws or
exhibitsany dangerous weapon in an angry and threatening manner or
unlawfullyuses the same in any fight or quarrel is guilty of a class A
misdemeanor.
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History: C. 1953, 76-10-506, enacted by L.
1973, ch. 196, § 76-10-506; 1992, ch. 101, § 3.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted

"class A misdemeanor" for "class B
meanor."
Cross-References. - Aggravated assa
§ 76-5-103.

NOTES TO DECISIONS
Aggravated assault.
Aggravated assault, § 76-5-103, committed
by use of a deadly weapon is not the same crime
proscribed by this section, and a person convicted of aggravated assault is not entitled to
receive the misdemeanor penalty provided by
this section, but is to be sentenced under § 765-103. State v. Verdin, 595 P.2d 862 (Utah 1979)
See also Green v. Turner, 409 F.2d 215 (10th
Cir. 1969) (same conclusion under former law).
Defendant charged with aggravated assault
committed by use of a deadly weapon, § 76-5-

103, was entitled to a jury instruction re
ing offense of threatening with a dange
weapon as a lesser included offense where
offenses had overlapping elements, facts of
tended to prove both offenses, and evidence
subject to an interpretation which pro •
both a rational basis for a verdict acquit•
defendant of aggravated assault charge
convicting him of threatening with a dange
weapon. State v. Oldroyd, 685 P.2d 551 (U
1984).

COLLATERAL REFERENCES
Am. Jur.
Firearms§
C.J.S. A.L.R. -

2d. - 79 Am. Jur. 2d Weapons and
29.
94 C.J.S. Weapons § 16.
Stationary object or attached fix-

76-10-507.

Possession
assault.

ture as deadly or dangerous weapon for
poses of statute aggravating offenses such
assault, robbery, or homicide, 8 A.L.R.5th77
Key Numbers. - Weapons e., 14.

of deadly weapon with intent

Every person having upon his person any dangerous weapon with intent
unlawfully assault another is guilty of a class A misdemeanor.
'
Cross-References.

History: C.1953, 76-10-507, enacted by L.
1973, ch. 196, § 76-10-507.

- Assault, § 76-5-10:

NOTES TO DECISIONS
Cited in State v. Lucero, 866 P.2d 1 (Utah Ct.
App. 1993).
COLLATERAL REFERENCES
Am. Jur. 2d. - 6 Am. Jur. 2d Assault and
Battery § 34.
C.J.S. - 6A C.J.S. Assault and Battery§ 69.

76-10-508.

Key Numbers. - Assault and Battery

~-

Discharge of firearm from a vehicle, near hi
way, or in direction of any person, building,
vehicle.

(1) A person may not discharge any kind of firearm:
(a) from an automobile or other vehicle; or
(b) from, upon, or across any highway.
(2) A violation of any provision of this section is a class B misdeme
unless the actor discharges a firearm under any of the following circumst
380
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notamounting to criminal homicide or attempted criminal homicide, in which
caseit is a third degree felony:
(a) the actor discharges a firearm in the direction of any person or
persons, knowing or having reason to believe that any person may be
endangered;
(b) the actor, with intent to intimidate or harass another or with intent
to damage a habitable structure as defined in Section 76-6-101(2), discharges a firearm in the direction of any building; or
(c) the actor, with intent to intimidate or harass another, discharges a
firearm in the direction of any vehicle.
(3) This section does not apply to a person who discharges any kind of
firearmwhen that person is in lawful defense of self or others.
(4) This section does not apply to a person performing official duties as
proVIded
in Section 76-10-523 and Section 23-20-1.5 and as otherwise provided
bylaw.
History:C. 1953, 76-10-508, enacted by L.
1973,ch. 196, § 76-10-508; 1990, ch. 328, § 3;
1992,ch. 99, § 1.
Amendment Notes. - The 1992 amend-

ment, effective April 27, 1992, added the proviso in Subsection (2), making two related
punctuation changes, and added all of the succeeding provisions.

COLLATERAL REFERENCES

Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 29.
C.J.S.- 94 C.J.S. Weapons § 20.
A.L.R.- Validity and construction of statute

76-10-509. Possession

or ordinance specifically criminalizing passenger misconduct on public transportation, 78
A.L.R.4th 1127.
Key Numbers. - Weapons €=> 15.

of dangerous

weapon by minor.

(1) A minor under 18 years of age may not possess a dangerous weapon
unlesshe:
(a) has the permission of his parent or guardian to have the weapon; or
(b) is accompanied by a parent or guardian while he has the weapon in
his possession.
(2) Any minor under 14 years of age in possession of a dangerous weapon
shallbe accompanied by a responsible adult.
(3) Any person who violates this section is guilty of:
(a) a class B misdemeanor upon the first offense; and
(b) a class A misdemeanor for each subsequent offense.
History:C. 1953, 76-10-509, enacted by L.
1973,ch. 196, § 76-10-509; 1993 (2nd S.S.),
ch, 10, § 1.
Amendment Notes. - The 1993 (2nd S.S.)
amendment,effective October 21, 1993, divided

the section into Subsections (1) and (2), making
stylistic changes throughout, and added Subsection (3).
Cross-References.
- Hunting requirements, § 23-20-20.

COLLATERAL REFERENCES
Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 24.
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Key Numbers. - Weapons €=> 4.
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76-10-509.4. Prohibition
by minors.

of possession

of certain weapons

(1) A minor under 18 years of age may not possess a handgun.
(2) Except as provided by federal law, a minor under 18 years of age may not
possess the following:
(a) a sawed-off rifle or sawed-off shotgun; or
(b) a fully automatic weapon.
(3) Any person who violates Subsection (1) is guilty of:
(a) a class B misdemeanor upon the first offense; and
(b) a class A misdemeanor for each subsequent offense.
(4) Any person who violates Subsection (2) is guilty of a third degree felony.
(5) For the purposes of this section:
(a) "Fully automatic weapon" means any firearm which fires, is designed to fire, or can be readily restored to fire, automatically more than
one bullet, or other missile without manual reloading, by a single function
of the trigger.
(b) "Handgun" means a pistol, revolver, or other firearm of any description, loaded or unloaded, from which any shot, bullet, or other missile can
be discharged, the length of the barrel of which, not including any
revolving, detachable, or magazine breech, does not exceed 12 inches.
History: C. 1953, 76-10-509.4, enacted by
L. 1993 (2nd S.S.), ch. 10, § 2; 1994, ch. 94,
§ 1.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "fully

76-10-509.5. Penalties
minor.

automatic weapon" for "full automatic weapon"
in Subsections (2){b) and (5)(a).
Effective Dates. - Laws 1993, ch. 10, § 7
makes the act effective on October 21, 1993.

for providing certain weapons to a

(1) Any person who provides a handgun to a minor when the possession of
the handgun by the minor is a violation of Section 76-10-509.4 is guilty of:
(a) a class B misdemeanor upon the first offense; and
(b) a class A misdemeanor for each subsequent offense.
(2) Any person who transfers in violation of applicable state or federal law
a sawed-off rifle, sawed-off shotgun, or fully automatic weapon to a minor is
guilty of a third degree felony.
History: C. 1953, 76-10-509.5, enacted by
L. 1993 (2nd S.S.), ch. 10, § 3; 1994, ch. 94,
§ 2.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "fully

automatic weapon" for "full automatic weapon"
in Subsection (2).
Effective Dates. - Laws 1993, ch. 10, § 7
makes the act effective on October 21, 1993.

76-10-509.6. Parent or guardian providing firearm to violent minor.
(1) A parent or guardian may not intentionally or knowingly provide a
firearm to, or permit the possession of a firearm by, any minor who has been
convicted of a crime of violence or any minor who has been adjudicated in
juvenile court for an offense which would constitute a crime of violence if the
minor were an adult.
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(2) Any person who violates this section is guilty of:
(a) a class A misdemeanor upon the first offense; and
(b) a third degree felony for each subsequent offense.
History: C. 1953, 76-10-509.6, enacted by
L. 1993 (2nd S.S.), ch. 10, § 4.

Effective Dates. - Laws 1993, ch. 10, § 7
makes the act effective on October 21, 1993.

76-10-509.7. Parent or guardian knowing of minor's possession of dangerous weapon.
Any parent or guardian of a minor who knows that the minor is in possession
of a dangerous weapon in violation of Section 76-10-509 or a firearm in
violationof Section 76-10-509.4 and fails to make reasonable efforts to remove
the firearm from the minor's possession is guilty of a class B misdemeanor.
History: C. 1953, 76-10-509.7, enacted by

L. 1993 (2nd S.S.), ch. 10, § 5.

Effective Dates. - Laws 1993, ch. 10, § 7
makes the act effective on October 21, 1993.

76-10-509.9. Sales of firearms to juveniles.
(1) A person may not sell any firearm to a minor under 18 years of age unless
the minor is accompanied by a parent or guardian.
(2) Any person who violates this section is guilty of a third degree felony.
History: C. 1953, 76-10-509.9, enacted by
L. 1993 (2nd S.S.), ch. 13, § 1.

Effective Dates. -

ch. 13, § 2 makes the act effective on October
21, 1993.

Laws 1993 (2nd S.S.),

76-10-510. Possession of weapon authorized
license not required.

- Permit or

Nothing in this part shall be construed to prohibit a citizen of the United
States or a lawfully admitted alien over the age of eighteen years who resides
or is temporarily within this state and who is not within the excepted classes
as prescribed by Section 76-10-503 from owning, possessing, or keeping within
his place of residence or place of business or any vehicle under his control any
pistol, revolver, or other firearm or dangerous weapon capable of being
concealedupon the person, and no permit or license to purchase, own, possess,
or to keep any such firearm or weapon at his place of residence, or place of
business, or any vehicle under his control, shall be required of him.
History: C. 1953, 76-10-510, enacted by L.
1973,ch. 196, § 76-10-510; 1991, ch. 17, § 2.
Amendment Notes. - The 1991 amend-

ment, effective April 29, 1991, inserted "or a
lawfully admitted alien" near the beginning.

COLLATERAL REFERENCES
Am. Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms § 31.
C.J.S. - 94 C.J.S. Weapons § 11.
A.L.R. - Scope and effect of exception, in
statute forbidding carrying of weapons, as to
person on his own premises or at his place of

business, 57 A.L.R.3d 938.
Validity of state gun control legislation under
state constitutional provisions securing the
right to bear arms, 86 A.L.R.4th 931.
Key Numbers. - Weapons e=o12.
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Possession
thorized.

of loaded firearm at residence

au-

Except for persons described in Section 76-10-503, a person may have a
loaded firearm at his place of residence, including any temporary residence or
camp.
History: C. 1953, 76-10-511, enacted by L.
1973, ch. 196, § 76-10-511; 1993, ch. 234,
§ 383.
Amendment Notes. - The 1993 amend-

ment, effective July l, 1993, substituted "firearm" for "weapon" and made several stylistic
changes.

COLLATERAL REFERENCES

A.L.R. - Scope and effect of exception, in
statute forbidding carrying of weapons, as to

76-10-512.

person on his own premises or at his place of
business, 57 A.L.R.3d 938.

Target concessions, shooting ranges, competitions, and hunting excepted from prohibitions.

The provisions of Sections 76-10-503, 76-10-509, and Subsection 76-10509.4(1) regarding possession of handguns by minors shall not apply to any of
the following:
(1) Patrons firing at lawfully operated target concessions at amusement
parks, piers, and similar locations provided that the firearms to be used
are firmly chained or affixed to the counters.
(2) Any person in attendance at a hunter's safety course or a firearms
safety course.
(3) Any person engaging in practice or any other lawful use of a firearm
at an established range or any other area where the discharge of a firearm
is not prohibited by state or local law.
(4) Any person engaging in an organized competition involving the use
of a firearm, or participating in or practicing for such competition.
(5) Any minor under 18 years of age who is on real property with the
permission of the owner, licensee, or lessee of the property and who has the
permission of a parent or legal guardian or the owner, licensee, or lessee to
possess a firearm not otherwise in violation of law.
(6) Any resident or nonresident hunters with a valid hunting license or
other persons who are lawfully engaged in hunting.
(7) Any person traveling to or from any activity described in Subsection
(2), (3), (4), (5), or (6) with an unloaded firearm in his possession.
History: C. 1953, 76-10-512, enacted by L.
1973, ch. 196, § 76-10-512; 1993 (2nd S.S.),
ch. 10, § 6; 1994, ch. 12, § 112.
Amendment Notes. - The 1993 (2nd S.S.)
amendment, effective October 21, 1993, added
the reference to Subsection 76-10-509.4(1) in
the introductory paragraph; deleted former

Subsection (2), exempting patrons of commercial trap or skeet fields or shooting ranges
during regular business hours; added Subsections (2) through (5) and (7); and redesignated
former Subsection (3) as Subsection (6).
The 1994 amendment, effective May 2, 1994,
made a stylistic change in Subsection (2).
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NOTES TO DECISIONS
Restoration of civil rights.
Paroled burglar's reference to Utah Const.,
Art. 1, § 6 and this section did not satisfy his
burden to come forward with evidence of pardon,expungement, or restoration of civil rights
under 18 U.S.C. § 921(a)(20), because neither

76-10-513, 76-10-513.5.
Renumbered.

-

provision of Utah law is a pardon, expungement, or restoration of civil rights. This section
merely sets forth narrow exceptions to§ 76-10503 which prohibits convicted felons of violent
crimes from possessing firearms. United States
v. Flower, 838 F. Supp. 544 (D. Utah 1993).

Renumbered.

Laws 1993, ch. 234,

§§ 264 and 265 renumber §§ 76-10-513 and

weapons, as §§ 53-5-704 and 53-5-705, effective July 1, 1993.

76-10-513.5,relating to permits for concealed

76-10-514. Repealed.
Repeals. - Laws 1986, ch. 209, § 4 repeals
§ 76-10-514,as amended by Laws 1979, ch. 76,
§ 2, relating to application forms for licenses.

76-10-515 to 76-10-518.
Renumbered.

-

For a present comparable provision, see § 535-704.

Renumbered.

Laws 1993, ch. 234,
76-10-515 to 76-10-

§§ 266 to 269 renumber§§

518, relating to permits and licenses, as §§ 535-706 to 53-5-709, effective July 1, 1993.

76-10-519. Repealed.
Repeals. - Section 76-10-519 (L. 1973, ch.
196,§ 76-10-519), requiring hand gun dealers
to file records and making violation of that

requirement an infraction, was repealed by
Laws 1977, ch. 85, § 1.

76-10-520. Number or mark assigned to pistol or revolver
by Department of Public Safety.
The Department of Public Safety upon request may assign a distinguishing
number or mark of identification to any pistol or revolver whenever it is
without a manufacturer's number, or other mark of identification or whenever
the manufacturer's number or other mark of identification or the distinguishing number or mark assigned by the Department of Public Safety has been
destroyed or obliterated.
History: C. 1953, 76-10-520, enacted by L.
1973, ch. 196, § 76-10-520; 1993, ch. 234,
§ 384.
Amendment Notes. - The 1993 amend-

ment, effective July 1, 1993, twice substituted
"Department of Public Safety" for ''bureau."
Cross-References. - Department of Public
Safety, § 53-1-103.

76-10-521. Unlawful marking of pistol or revolver.
(1) Any person who places or stamps on any pistol or revolver any number
except one assigned to it by the Department of Public Safety is guilty of a class
A misdemeanor.
(2) This section does not prohibit restoration by the owner of the name of the
maker, model, or of the original manufacturer's number or other mark of
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identification when the restoration is authorized by the Department of Public
Safety, nor prevent any manufacturer from placing in the ordinary course of
business the name of the make, model, manufacturer's number, or other mark
of identification upon a new pistol or revolver.
History: C. 1953, 76-10-521, enacted by L.
1973, ch. 196, § 76-10-521; 1993, ch. 234,
§ 385.
Amendment Notes. - The 1993 amend-

76-10-522.

Alteration
revolver.

ment, effective July 1, 1993, added the subsection designations and substituted "Department
of Public Safety" twice for ''bureau."

of number

or mark on pistol

or

Any person who changes, alters, removes, or obliterates the name of the
maker, the model, manufacturer's number, or other mark of identification,
including any distinguishing number or mark assigned by the Department of
Public Safety, on any pistol or revolver, without first having secured written
permission from the Department of Public Safety to make the change,
alteration, or removal, is guilty of a class A misdemeanor.
History: C. 1953, 76-10-522, enacted by L.
1973, ch. 196, § 76-10-522; 1993, ch. 234,
§ 386.
Amendment Notes. - The 1993 amend-

76-10-523.

ment, effective July 1, 1993, substituted "Department of Public Safety" for both occurrences
of "bureau" and made a stylistic change.

Persons exempt from weapons laws.

(1) This part and Title 53, Chapter 5, Part 7, Concealed Weapon Act, do not
apply to any of the following:
(a) a United States marshal while engaged in the performance of his
official duties;
(b) a federal official required to carry a firearm while engaged in the
performance of his official duties;
(c) a law enforcement official of this or any other jurisdiction while
engaged in the performance of his official duties;
(d) a common carrier while engaged in the regular and ordinary
transport of firearms as merchandise;
(e) a nonresident traveling in or through the state, provided that any
firearm is:
(i) unloaded; and
(ii) (A) enclosed in a case, gun box, or securely tied package;
(B) held securely in a gun rack; or
(C) locked in the trunk of an automobile in which the nonresident is transporting the firearm.
(2) The provisions of Subsections 76-10-504(1)(a), (l)(b), and Section 76-10505 do not apply to any person to whom a permit to carry a concealed firearm
has been issued pursuant to Section 53-5-704.
History: C. 1953, 76-10-523, enacted by L.
1973, ch. 196, § 76-10-523; 1993, ch. 234,
§ 387; 1994, ch. 54, § 2.
Amendment Notes. - The 1993 amendment, effective July 1, 1993, inserted "and Title
53, Chapter 5, Part 7, Concealed Weapon Act"

in the introductory language, added subsection
designations (a), (b), (b)(i), (b)(ii), and (b)(iii)in
Subsection (5), and made stylistic changes
throughout the section.
The 1994 amendment, effective May 2, 1994,
designated the existing provisions of this sec-
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designationchanges; made stylistic changes

76-10-526

throughout Subsection (1); and added Subsection (2).

COLLATERALREFERENCES

Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 20.

C.J.S. - 94 C.J.S. Weapons§ 9.
Key Numbers. - Weapons ®->11.

76-10-524. Purchase of firearms in contiguous
suant to federal law.

states pur-

This part will allow purchases of firearms and ammunition by residents in
contiguousstates pursuant to the Federal Fire Arms Gun Control Act of 1968,
section922, paragraph B, no. 3.
History: C. 1953, 76-10-524, enacted by L.
1973,ch. 196, § 76-10-524.

Federal Law. - The federal Gun Control
Act of 1968 amended 18 U.S.C. § 921 et seq.

COLLATERALREFERENCES

Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 6.

76-10-525. Disposition
purposes.

C.J.S. - 94 C.J.S. Weapons § 2.
Key Numbers. - Weapons ®->3.

of weapons

after use for court

All police departments and/or sheriff's departments which have in their
possessiona weapon after it has been used for court purposes shall determine
the true owner of the weapon and return it to him; however, if unable to
determine the true owner of the weapon, or if the true owner is the person
committing the crime for which the weapon was used as evidence, the
department shall confiscate it and it shall revert to that agency for their use
and/ordisposal as the head of the department determines.
History: C. 1953, 76-10-525, enacted by L.
1973,ch. 196, § 76-10-525.
•

COLLATERALREFERENCES

Am.Jur. 2d. - 79 Am. Jur. 2d Weapons and
Firearms§ 23.

C.J.S. - 94 C.J.S. Weapons § 25.
Key Numbers. - Weapons®-> 16.

76-10-526. Criminal background
of a handgun.
"

check prior to purchase

(1) To establish personal identification and residence in this state for
purposes of this part, a dealer shall require any person receiving a handgun to
present:
(a) one photo identification on a form issued by a governmental agency
of the state; and
(b) one other documentation of residence which must show an address
identical to that sh,qwn on the photo identification form.
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(2) A criminal history background check is required for the sale of a
handgun by a licensed firearm dealer in the state.
(3) Any person purchasing a handgun from a dealer shall consent in writing
to a criminal background check, on a form provided by the division. The form
shall also contain the following information:
(a) the dealer identification number;
(b) the name and address of the person receiving the handgun;
(c) the date of birth, height, weight, eye color, and hair color of the
person receiving the handgun; and •
(d) the Social Security number or any other identification number of the
person receiving the handgun.
(4) (a) The dealer shall send the form required by Subsection (3) to the
division immediately upon its completion.
(b) No dealer shall sell or transfer any handgun to any person until the
dealer has provided the division with the information in Subsection (3)
and has received approval from the division under Subsection (5).
(5) The dealer shall make a request for criminal history background
information by telephone to the division and shall receive approval or denial of
the inquiry by telephone.
(6) When the dealer calls for a criminal history ba*ground check, the
division shall:
(a) review the criminal history files to determine if the person is
prohibited from purchasing, possessing, or transferring a handgun by
state or federal law;
(b) inform the dealer that:
(i) the criminal record indicates the person is so prohibited; or
(ii) the person is approved for purchasing, possessing, or transferring a handgun;
(c) provide the dealer with a unique transaction number for that
inquiry; and
(d) provide a response to the requesting dealer during the call for a
criminal background, or by return call without delay, except in case of
electronic failure or other circumstances beyond the control of the division,
the division shall advise the dealer of the reason for such delay and give
the dealer an estimate of the length of such delay.
(7) The division shall not maintain any records of the criminal history
background check longer than 20 days from the date of the dealer's request if
the division determines that the person receiving the gun is not prohibited
from purchasing, possessing, or transferring the handgun under state or
federal law. However, the division shall maintain a log of requests containing
the dealer's federal firearms number, the transaction number, and the transaction date for a period of 12 months.
(8) If the criminal history background check discloses information indicating that the person receiving the handgun is prohibited from purchasing,
possessing, or transferring a handgun, the division shall inform the chieflaw
enforcement officer in thejurisdiction where the person resides.
(9) If a person is denied the right to purchase a handgun under this section,
the person may review his criminal history information and may challenge or
amend the information as provided in Subsection 53-5-214(7).
(10) The division shall make rules as provided in Title 63, Chapter 46a,
Utah Administrative Rulemaking Act, to ensure the identity, confidentiality,
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andsecurity of all records provided by the division pursuant to this part are in
conformancewith the requirements of the Brady Handgun Violence PreventionAct, Pub. L. No. 103-159, 107 Stat. 1536 (1993).
(11) (a) All dealers shall collect a fee established by the division in accordance with Subsection 63-38-3(2) for every criminal history background
check done pursuant to this part. Until changed by the division through
this process, the fee shall be $5.
(b) The dealer shall forward at one time all fees collected for criminal
history background checks performed during the month to the division by
the last day of the month following the sale of a handgun. The division may
retain the fees as dedicated credits to cover the cost of administering and
conducting the criminal history background check program.
History: C. 1953, 76-10-526, enacted by L.
1994, ch. 19, § 3.

Federal Law. - The Brady Handgun ViolencePrevention Act, cited in Subsection (10),
is codifiedmainly as 18 U.S.C. § 921 et seq.
Compiler's Notes. - The reference in Sub-

section (11) (a) to § 63-38-3(2) should probably
be to § 63-38-3.2 following 1994 amendments
to fee-setting procedures in Title 63, Chapter
38.
Effective Dates. - Laws 1994, ch. 19, § 5
makes the act effective on February 28, 1994.

76-10-527. Penalties.
(1) A dealer is guilty of a class A misdemeanor who willfully and intentionally:
(a) requests, obtains, or seeks to obtain criminal history background
information under false pretenses; or
(b) disseminates criminal history background information.
(2) A person who purchases or transfers a handgun is guilty of a felony of the
third degree who willfully and intentionally makes a false statement of the
information required in Subsection 76-10-526(3).
(3) A dealer is guilty of a felony of the third degree if the dealer willfully and
intentionally sells or transfers a handgun in violation of this part.
(4) A person is guilty of a felony of the third degree who purchases a
handgun with the intent to:
(a) resell or otherwise provide a handgun to any person who is ineligible
to purchase or receive from a dealer a handgun; or
(b) transport a handgun out of this state to be resold to an ineligible
person.
History: C. 1953, 76-10-527, enacted by L.
1994, ch. 19, § 4.

Effective Dates. - Laws 1994, ch. 19, § 5
makes the act effective on February 28, 1994.

PARTS
CHARITY DRIVES
76-10-601. Definitions.
As used in this part:
(1) "Person" means any individual, organization, group, association,
partnership, corporation, or any combination of them;
(2) "Professional fund raiser" means any person who for compensation
or any other consideration plans, conducts, or manages in this state, the
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solicitation of contributions for or on behalf of any charitable organization
or any other person, or who engages in the business of, or holds himself out
to persons in this state as independently engaged in the business of
soliciting contributions for such purpose, but shall not include a bona fide
officer or employee of a charitable organization;
(3) "Professional solicitor" means any person who is employed or
retained for compensation by a professional fund raiser to solicit contributions in this state for charitable purposes;
(4) "Charitable organization" means any organization that is benevolent, philanthropic, patriotic, or eleemosynary or one purporting to be
such;
(5) "Contribution" means the promise or grant of any money or property
of any kind or value.
History: C. 1953, 76-10-601, enacted by L.
1973, ch. 196, § 76-10-601.

76-10-602.

Use of person's name without consent for soliciting contributions prohibited - Exception.

No charitable organization, professional fund raiser, or professional solicitor,
seeking to raise funds for charitable purposes, shall use the name of any other
person for the purpose of soliciting contributions, in this state, without written
consent of the person; provided that this section shall not apply to religious
corporations or organizations, charities, agencies, and organizations operated,
supervised, or controlled by or in connection with a religious corporation or
organization.
History: C. 1953, 76-10-602, enacted by L.
1973, ch. 196, § 76-10-602.

76-10-603.

Cross-References. - Abuse of personai
identity, Title 45, Chapter 3.

Use of name without consent on stationery or
as one who contributed to organization prohibited.

It shall be deemed to be a violation of this act [part] to use, without written
consent, the name of a person for the purpose of soliciting contributions if the
person's name is listed on any stationery, advertisement, brochure, or correspondence of a charitable organization, or his name is listed or referred to as
one who has contributed to, sponsored, or endorsed the charitable organization
or its activities.
History: C. 1953, 76-10-603, enacted by L.
1973, ch. 196, § 76-10-603.

76-10-604.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.

Violations - Classification

of offense.

Any person who violates the provisions of this act [part] is guilty of a class
B misdemeanor.
History: C. 1953, 76-10-604, enacted by L.
1973, ch. 196, § 76-10-604.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.
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PART7
CORPORATION FRAUDS
76-10-701. Definitions.
Ailused in this part:
(1) "Bona fide stockholder of record" means a stockholder of record who
has acquired stock in good faith and is acting for a proper purpose
reasonably related to his interests as a stockholder.
(2) "Director" means any of the persons having by law the direction or
management of the affairs of a corporation, by whatever name the persons
are described in its charter or known by law.
History: C.1953, 76-10-701, enacted by L.
1973,ch. 196, § 76-10-701.

COLLATERAL REFERENCES
Utah Law Review. - Note, Utah's Statute
PermittingLimits on Corporate Directors' Liability:A Guide for Lawyers and Directors, 1988
UtahL. Rev. 847.

76-10-702. Fraudulent

Am. Jur. 2d. - 18A Am. Jur. 2d Corporations§ 733.
C.J.S. - 19 C.J.S. Corporations § 931.
Key Numbers. - Corporations ,:;;:,,369.

signing of stock subscriptions.

Every person who signs the name of a fictitious person to any subscription
for,or agreement to take, stock in any corporation existing or proposed, and
every person who signs to any subscription or agreement the name of any
person,knowing that the person has no means or does not intend in good faith
tocomplywith all the terms thereof, or under any understanding or agreement
that the terms of the subscription or agreement are not to be complied with or
enforced,is guilty of a class B misdemeanor.
History: C. 1953, 76-10-702, enacted by L.
1973,ch. 196, § 76-10-702.

Cross-References. - Utah Revised Business Corporation Act, § 16-l0a-1 et seq.

COLLATERAL REFERENCES

Am. Jur. 2d. tions§ 618.

18A Am. Jur. 2d Corpora-

C.J.S. - 37 C.J.S. Fraud § 154.
Key Numbers. - Fraud ,:;;:,,68.

76-10-703. Fraudulent documents relating
tion or increase of capital stock.

to organiza-

Every officer, agent, or clerk of any corporation, or any person proposing to
organizea corporation, or to increase the capital stock of any corporation, who
knowinglyexhibits any false, forged, or altered book, paper, voucher, security,
or other instrument of evidence to any public officer or board authorized by law
to examine the organization of the corporation, or to investigate its affairs, or
to allow an increase of its capital, with intent to deceive the officer or board in
respect thereto, shall be guilty of a felony of the third degree.
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History: C. 1953, 76-10-703, enacted by L.
1973, ch. 196, § 76-10-703.
Cross-References. - Deceiving a public

servant by written false statements,
504.

§ 76-8-

COLLATERAL REFERENCES

Am. Jur. 2d. tions§ 623.

76-10-704.

C.J.S. - 19 C.J.S. Corporations § 931.
Key Numbers. - Corporations ~ 324.

18A Am. Jur. 2d Corpora-

Misrepresenting
ber or promoter.

person as officer, agent, mem-

Every person who, without being authorized so to do, subscribes the name of
another to, or inserts the name of another in, any prospectus, circular, or other
advertisement or announcement of any corporation or joint stock association,
existing or intended to be formed, with intent to permit it to be published, and
thereby to lead persons to believe that the person whose name is so subscribed
is an officer, agent, member, or promoter of such corporation or association, is
guilty of a class B misdemeanor.
History: C. 1953, 76-10-704, enacted by L.
1973, ch. 196, § 76-10-704.
COLLATERAL REFERENCES

Am. Jur. 2d. tions§ 2130.

76-10-705.

C.J.S. - 37 C.J.S. Fraud § 154.
Key Numbers. - Fraud ~ 68.

18B Am. Jur. 2d Corpora-

Concurrence by director in dividend
sion of capital in violation of law.

or divi-

Every director of any stock corporation except savings and loan or building
and loan associations who concurs in any vote or act of the directors of the
corporation or any of them, by which it is intended either:
(1) to make any dividend except as permitted by Title 16, Chapter 10a,
Utah Revised Business Corporation Act; or
(2) to divide, withdraw, or in any manner pay to the stockholders, or any
of them, any part of the stated capital of the corporation except as
permitted by Title 16, Chapter 10a, Utah Revised Business Corporation
Act,
is guilty of a class B misdemeanor.
History: C. 1953, 76-10-705, enacted by L.
1973, ch. 196, § 76-10-705; 1992 (3rd S.S.),
ch. 6, § 18.
Amendment Notes. - The 1992 (3rd S.S.)
amendment, effective July 1, 1992, substituted
"Title 16, Chapter 10a, Utah Revised Business
Corporation Act" for "the Utah Business Corpo-

ration Act" in Subsections (1) and (2).
Cross-References.
Distributions to
shareholders, § 16-l0a-640.
Dividends, domestic stock insurers, § 31A-5418.
Railroads may purchase or exchange stock,
§ 56-1-5(13).
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COLLATERAL REFERENCES

Am.Jur. 2d. tions§ 1844.

C.J.S. - 19 C.J.S. Corporations § 931.
Key Numbers. - Corporations <S=o324.

18B Am. Jur. 2d Corpora-

76-10-706. Unlawful acts by director, officer or agent.
Every director, officer, or agent of any corporation or association who
knowinglyreceives or possesses himself of any property of such corporation or
association,otherwise than in payment of a just demand, and who, with intent
todefraud, omits to make, or to cause or direct to be made, a full and true entry
thereofin the books or accounts of the corporation or association; and every
director, officer, agent, or member of any corporation or association who
embezzles,abstracts, or willfully misapplies any of the money, funds, or credits
ofthe corporation or association; or who, without authority from the directors,
issuesor puts in circulation any of the notes of the corporation or association;
or who, without the authority, issues or puts forth any certificate of deposit,
drawsany order or bill of exchange, makes any acceptance, assigns any note,
bond,draft, bill of exchange, mortgage, judgment, or decree; or who makes any
falseentry in any book, report, or statement of the corporation or association;
orwhoissues any fraudulent, fictitious, or illegal stock in any such corporation
orassociation, with intent in either case to injure or defraud the corporation or
association,or any other company, body politic, or corporate, or any individual
person,or to deceive any officer of the corporation or association, or any agent
appointedto examine the affairs of any such corporation or association; and
everyperson who, with like intent, aids or abets any officer, clerk, or agent in
any violation of this section is guilty of a felony of the third degree.
History: C. 1953, 76-10-706, enacted by L.
1973,ch. 196, § 76-10-706.
NOTES TO DECISIONS
ANALYSIS

Indictmentor information.
Misapplicationof funds.
Cited.
Indictment or information.
Information charging that defendant depositedin his own account check of certain amount
drawnagainst certain bank was sufficient, althoughthere were no allegations as to date of
check,name of payee, or name of maker. State
v.Pritchett, 87 Utah 109, 48 P.2d 451 (1935).
Misapplication of funds.
Misapplicationof corporate money accompaniedby intent to prevent corporation, as corpo-

ration, from having, using and making available such
moneys for corporate
as
distinguished from personal or other use
thereof was violation of former statute irrespective of whether shareholders or creditors had
been injured. State v. Stites, 5 Utah 2d 101, 297
P.2d 227 (1956).
So long as corporation was entity and owned
money, and that money was withheld or taken
and used for noncorporate purposes, there had
been wrongful and intentional misapplication
of corporate funds. State v. Stites, 5 Utah 2d
101, 297 P.2d 227 (1956).
Cited in State v. Becker, 803 P.2d 1290 (Utah
Ct. App. 1990).

COLLATERAL REFERENCES

Am.Jur. 2d. tions§ 1844.

18B Am. Jur. 2d Corpora-
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76-10-707.

False reports.

Every director, officer, or agent of any corporation or joint stock association
who knowingly makes or concurs in making or publishing any written report,
exhibit, or statement of its affairs or pecuniary condition, containing any
material statement which is false is guilty of a class B misdemeanor.
History: C. 1953, 76-10-707, enacted by L.
1973, ch. 196, § 76-10-707.

Cross-References.
written, § 76-8-504.

-

False statements,

COLLATERAL REFERENCES
Am. Jur. 2d. tions § 1885.

76-10-708.

C.J.S. - 19 C.J.S. Corporations § 931.
Key Numbers. - Corporations <S=>369.

18B Am. Jur. 2d Corpora-

Refusing inspection

of books.

Every officer or agent of any corporation having or keeping an office within
this state, who has in his custody or control the books of such corporation, and
who refuses to give to a bona fide stockholder of record or member of the
corporation, lawfully demanding during office hours, the right to inspect or
take a copy of it or of any part thereof, is guilty of a class B misdemeanor.
History: C. 1953, 76-10-708, enacted by L.
1973, ch. 196, § 76-10-708.

Cross-References. - Inspection of records
by shareholders, §§ 16-lOa-1602, 16-10-47.

COLLATERAL REFERENCES
Am. Jur. 2d. - 18B Am. Jur. 2d Corporations § 1893.
C.J.S. - 19 C.J.S. Corporations § 931.
A.L.R. - Right of member, officer, agent, or
director of private corporation or unincorporated association to assert personal privilege
against self-incrimination with respect to production of corporate books or records, 52
A.L.R.3d 636.

76-10-709.

Presumption
fairs.

Availability of sole shareholder's Fifth
Amendment privilege against self-incrimination to resist production of corporation's books
and records - modem status, 87 A.L.R. Fed.
177.
Key Numbers. - Corporations <S=>369.

of director's

knowledge

of af.

Every director of a corporation or joint stock association is deemed to possess
a knowledge of the affairs of his corporation as to enable him to determine
whether any act, proceeding, or omission of its directors is a violation of this
chapter [part].
History: C. 1953, 76-10-709, enacted by L.
1973, ch. 196, § 76-10-709.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.
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76-10-710. Presumption of director's concurrence in action if present at meeting - Written dissent
required.
Every director of a corporation or joint stock association who is present at a
meeting of the directors at which any act, proceeding, or omission of the
directorsin violation of this part occurs is deemed to have concurred therein,
unlesshe at the time causes, or in writing requires, his dissent therefrom to be
entered in the minutes of the directors or forwards his dissent by registered
mailto the secretary of the corporation immediately after the adjournment of
the meeting.
History: C. 1953, 76-10-710, enacted by L.
1973,ch. 196, § 76-10-710.

76-10-711. Foreign corporations

subject to laws.

It is no defense to a prosecution for a violation of any of the provisions of this
chapter that the corporation was one created by the laws of another state,
government, or country if it was one carrying on business or keeping an office
therefor within this state.
History: C.1953, 76-10-711, enacted by L.
1973,ch. 196, § 76-10-711.

COLLATERAL REFERENCES

Am. Jur. 2d. - 36 Am. Jur. 2d Foreign
Corporations§ 63.

C.J.S. - 20 C.J.S. Corporations § 1960.
Key Numbers. - Corporations <S:a>678.

PARTS
NUISANCES
1
•

t

76-10-801. "Nuisance" defined tion of offense.

Violation -

Classifi.ca-

(1) A nuisance is any item, thing, manner, condition whatsoever that
dangerousto human life or health or renders soil, air, water, or food impure
unwholesome.
(2) Any person, whether as owner, agent, or occupant who creates, aids
creating,or contributes to a nuisance, or who supports, continues, or retains
nuisance,is guilty of a class B misdemeanor.
History: C. 1953, 76-10-801, enacted by L.
1973,ch. 196, § 76-10-801.
Cross-References. - Alcoholic beveragei:i,
propertyused in connection with declared nuisance,§ 32A-13-106.

is
or
in
a

Brothels declared a nuisance, § 47-1-1.
Local health departments to abate, § 26A-1114.
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NOTES TO DECISIONS
plaintiff's wells where the acts of the defendant
were in violation of this section and former
§ 73-14-5, which was in effect at the time.
Branch v. Western Petroleum, Inc., 657 P.2d
267 (Utah 1982).

ANALYSIS

Civil liability for violation of section.
Private nuisance.
-Property interest.
Public nuisance.
-Open-pit mining.

Private nuisance.

Civil liability for violation of section.
Liability for damages for injuries occasioned
by fumes, gases, dust, smoke, foul air, and
obnoxious odors being cast upon one's property
by another was not absolute, and law did not
afford redress for every such discomfort or
annoyance; extreme rights in this regard could
not be enforced. Dahl v. Utah Oil Ref. Co., 71
Utah 1, 11, 262 P. 269 (1927).
Defendant could be held liable under the
doctrine of nuisance per se for the pollution of
plaintiff's culinary water wells caused by the
percolation of defendant's toxic formation waters, which were stored on defendant's land,
into the subterranean water system that fed

-Property interest.
A plaintiff who asserts no property interest
affected by an alleged nuisance may not bring
an action under a private nuisance theory.
Turnbaugh v. Anderson, 793 P.2d 939 (Utah Ct.
App. 1990).
Public nuisance.
-Open-pit mining.
An open-pit mining excavation was not a
public nuisance; there was no evidence that the
pit was an unreasonable interference with a
right common to the general public. Turnbaugh
v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990).

COLLATERAL REFERENCES

Am. Jur. 2d. - 58 Am. Jur. 2d Nuisances
§ 1,403.
C.J.S. - 66 C.J.S. Nuisances § 8.
A.L.R. - Keeping pigs as a nuisance, 2
A.L.R.3d 931.
Keeping poultry as nuisance, 2 A.L.R.3d 965.
Electric generating plant or transformer station as nuisance, 4 A.L.R.3d 902.
Keeping horses as nuisance, 27 A.L.R.3d 627.

76-10-802.

Befouling

Operation of incinerator as nuisance, 41
A.L.R.3d 1009.
Zoo as a nuisance, 55 A.L.R.3d 1126.
Pornoshops or similar places disseminating
obscene materials as nuisance, 55 A.L.R.3d
1134.
Airport operations or flight of aircraft as
nuisance, 79 A.L.R.3d 253.
Key Numbers. - Nuisance <,;::, 59.

waters.

A person is guilty of a class B misdemeanor if he:
(1) Constructs or maintains a corral, sheep pen, goat pen, stable,
pigpen, chicken coop, or other offensive yard or outhouse where the waste
or drainage therefrom shall flow directly into the waters of any stream,
well, or spring of water used for domestic purposes; or
(2) Deposits, piles, unloads, or leaves any manure heap, offensive
rubbish, or the carcass of any dead animal where the waste or drainage
therefrom will flow directly into the waters of any stream, well, or spring
of water used for domestic purposes; or
(3) Dips or washes sheep in any stream, or constructs, maintains, or
uses any pool or dipping vat for dipping or washing sheep in such close
proximity to any stream used by the inhabitants of any city or town for
domestic purposes as to make the waters thereof impure or unwholesome;
or
(4) Constructs or maintains any corral, yard, or vat to be used for the
purpose of shearing or dipping sheep within twelve miles of any city or
town, where the refuse or filth from the corral or yard would naturally find

396

OFFENSES AGAINST PUBLIC HEALTH AND SAFETY

76-10-803

its way into any stream of water used by the inhabitants of any city or
town for domestic purposes; or
(5) Establishes and maintains any corral, camp, or bedding place for the
purpose of herding, holding, or keeping any cattle, horses, sheep, goats, or
hogs within seven miles of any city or town, where the refuse or filth from
the corral, camp, or bedding place will naturally find its way into any
stream of water used by the inhabitants of any city or town for domestic
purposes.
History: C. 1953, 76-10-802, enacted by L.
1973,ch. 196, § 76-10-802.
NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Examples.
Constitutionality.
Statute prohibiting befouling of waters was
validexercise of state's police power. Salt Lake
Cityv.Young,45 Utah 349, 145 P. 1047 (1915).
Examples.
Dischargeinto canal waters, used by three or
morepersons for irrigation and domestic purposes,ofwater that rendered canal waters unfit
for such purposes created public nuisance.

North Point Consol. Irrigation Co. v. Utah &
Salt Lake Canal Co., 16 Utah 246, 52 P. 168, 40
L.R.A. 851, 67 Am. St. 607 (1898).
Person who grazed his sheep upon watershed
violated statute that prohibited befouling of
waters. Bountiful City v. De Luca, 77 Utah 107,
129, 292 P. 194, 72 A.L.R. 657 (1930).
Defendant was properly convicted for willfully and intentionally driving goats in and
across creek, and intentionally permitting
them to drink directly out of it, since creek was
watershed. Bountiful City v. Granato, 77 Utah
133, 292 P. 205 (1930).

COLLATERAL REFERENCES
C.J.S.- 66 C.J.S. Nuisances § 15.
Key Numbers. - Nuisance e= 61.

76-10-803. "Public nuisance" defined.
(1) A public nuisance is a crime against the order and economy of the state
and consists in unlawfully doing any act or omitting to perform any duty, which
act or omission:
(a) annoys, injures, or endangers the comfort, repose, health, or safety
of three or more persons;
(b) offends public decency;
(c) unlawfully interferes with, obstructs, or tends to obstruct, or renders
dangerous for passage, any lake, stream, canal, or basin, or any public
park, square, street, or highway;
(d) is a nuisance as defined in Section 78-38-9; or
(e) in any way renders three or more persons insecure in life or the use
of property.
(2) An act which affects three or more persons in any of the ways specified
in this section is still a nuisance regardless of the extent of annoyance or
damageinflicted on individuals is unequal.
History: C. 1953, 76-10-803, enacted by L.
1973,ch. 196, § 76-10-803; 1992, ch. 141, § 1.
Amendment Notes. - The 1992 amend-

ment, effective April 27, 1992, deleted "either"
at the end of the introductory paragraph of
Subsection (1), deleted "or" at the end of Sub-
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sections (l)(a) through (l)(c), added present
Subsection (l)(d), and redesignated former
Subsection (l)(d) as present Subsection (l)(e).
Cross-References. - Pornography offenses

deemed to offend public decency, § 76-10-1210.
Weeds, failure to control as maintaining public nuisance,§ 4-17-8.

NOTES TO DECISIONS
in placing a sign obstructing traffic on a highway in order to protect a worker during the
work day, the necessity for the sign ceased at
the end of the day and, by leaving the sign
partially obstructing the roadway at night, defendant acted unlawfully, creating a public nuisance under this section. Erickson v. Sorensen,
877 P.2d 144 (Utah Ct. App. 1994).

ANALYSIS

Canals.
Lawful business.
Motive or intent.
Obstruction of highway.
Open-pit mining.
Prescriptive rights.
Unreasonable conduct.
Canals.
Discharge into canal waters, used by three or
more persons for irrigation and domestic purposes, of water that rendered canal waters unfit
for such purposes created public nuisance.
North Point Consol. Irrigation Co. v. Utah &
Salt Lake Canal Co., 16 Utah 246, 52 P. 168, 40
L.R.A. 851, 67 Am. St. R. 607 (1898).
Lawful business.
Where party so used his property as to annoy,
injure, or endanger comfort, repose, health, or
safety of three or more persons, his acts were
unlawful and he was liable for them, even
though in committing such unlawful acts, he
was in pursuit of lawful business and was
conducting business in reasonable and careful
manner. People v. Burtleson, 14 Utah 258, 47 P.
87 (1896).
Motive or intent.
In determining question of nuisance, motive
or intent with which act complained of was
committed could not be considered. People v.
Burtleson, 14 Utah 258, 47 P. 87 (1896).
Obstruction of highway.
Although defendant contractor was justified

Open-pit mining.
An open-pit mining excavation was not a
public nuisance; there was no evidence that the
pit was an unreasonable interference with a
right common to the general public. Turnbaugh
v. Anderson, 793 P.2d 939 (Utah Ct. App. 1990).
Prescriptive rights.
There could be no prescriptive right to maintain public nuisance. North Point Consol. Irrigation Co. v. Utah & Salt Lake Canal Co., 16
Utah 246, 52 P. 168, 40 L.R.A. 851, 67 Am. St.
R. 607 (1898).
Unreasonable conduct.
While defendant contractor's obstruction of
traffic with a construction sign was a public
nuisance under this section, plaintiff, who was
injured in a bicycle accident when he ran into
the sign and who had a right of civil action,
failed to show that defendant's conduct was
sufficiently unreasonable to impose criminal
liability on a public nuisance theory. Conduct
creating a nuisance is unreasonable only if it is
intentional, negligent, reckless, or ultrahazardous. Erickson v. Sorensen, 877 P.2d 144 (Utah
Ct. App. 1994).

COLLATERAL REFERENCES
Utah Law Review. - Comment, Air Pollution, Nuisance Law, and Private Litigation,
1971 Utah L. Rev. 142.
Comment, State v. Rabe: No Preseizure Adversary Hearing Required under Nuisance
Theory of Obscenity, 1971 Utah L. Rev. 582.
Am. Jur. 2d. - 58 Am. Jur. 2d Nuisances
§§ 35, 36.

76-10-804.

C.J.S. - 66 C.J.S. Nuisances § 2.
A.L.R. - Pomoshops or similar places disseminating obscene materials as nuisance, 55
A.L.R.3d 1134.
Liability of private landowner for vegetation
obscuring view at highway or street intersection, 69 A.L.R.4th 1092.
Key Numbers. - Nuisance e=o59.

Maintaining, committing or failing to remove
public nuisance - Classification of offense.

Every person who maintains or commits any public nuisance, the punishment for which is not otherwise prescribed, or who willfully omits to perform
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any legal duty relating to the removal of a public nuisance, is guilty of a class
B misdemeanor.
History: C. 1953, 76-10-804, enacted by L.
1973,ch. 196, § 76-10-804.
NOTES TO DECISIONS
Effect of other provisions.
Provision in former Liquor Control Act making it indictable misdemeanor to maintain common nuisance where liquor was illegally sold

was not invalid as providing different penalty
for common nuisance. State v. Kallas, 97 Utah
492, 94 P.2d 414 (1939).

COLLATERAL REFERENCES

Am. Jur. 2d. §§ 35, 36.

C.J.S. - 66 C.J.S. Nuisances § 2.
Key Numbers. - Nuisance e=> 59.

58 Am. Jur. 2d Nuisances

76-10-805. Carcass or offal - Prohibitions
disposal - Classification of offense.

relating

to

Every person who puts the carcass of any dead animal, or the offal from any
slaughter pen, corral, or butcher shop into any river, creek, pond, street, alley,
or public highway, or road in common use, or who attempts to destroy it by fire,
within one-fourth of a mile of any city or town is guilty of a class B
misdemeanor.
History: C. 1953, 76-10-805, enacted by L.
1973,ch. 196, § 76-10-805.
Cross-References. - Depositing dead ani-

mal carcass on land of another, misdemeanor,
§§ 4-26-2, 4-26-3.

COLLATERAL REFERENCES
C.J.S. - 66 C.J.S. Nuisances § 32.
Nuisance e=> 60.

Key Numbers. -

76-10-806. Action for abatement

of public nuisance.

The county attorney of the county where the public nuisance exists, upon
direction of the county executive, or city attorney of the city where the public
nuisance exists, upon direction of the board of city commissioners, or attorney
general, upon direction of the governor, or any of the above attorneys without
the necessity of direction, is empowered to institute an action in the name of
the county, city, or state, as the case may be, to abate a public nuisance. The
action shall be brought in the district court of the district where the public
nuisance exists and shall be in the form prescribed by the Rules of Civil
Procedure of the State of Utah for injunctions, but none of the above attorneys
shall be required to execute a bond with respect to the action. If the action is
instituted, however, to abate the distribution or exhibition of material alleged
to offendpublic decency, the action shall be in the form prescribed by the Rules
of Civil Procedure of Utah for injunctions, but no restraining order or
injunction shall issue except upon notice to the person sought to be enjoined;
and that person shall be entitled to a trial of the issues commencing within
three days after filing of an answer to the complaint and a decision shall be
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rendered by the court within two days after the conclusion of the trial. As used
in this part, "distribute," "exhibit," and "material" mean the same as provided
in Section 76-10-1201.
History: C. 1953, 76-10-806, enacted by L.
1973, ch. 196, § 76-10-806; 1977, ch. 92, § 1;
1993, ch. 227, § 387.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, substituted
"county executive" for "board of county commis-

sioners" in the first sentence.
Cross-References. - Actions to abate nuisances, § 78-38-1 et seq.
Prosecution of pornography offenses by
county or city attorney, § 76-10-1215.

COLLATERAL REFERENCES
Am. Jur. 2d. - 58 Am. Jur. 2d Nuisances
§§ 50, 232, 412.
C.J.S. - 66 C.J.S. Nuisances § 111.
AL.R. - Business interruption, without

physical damage, as actionable, 65 A.L.R.4th
1126.
Key Numbers. - Nuisance e=o79.

76-10-807.

Reserved.

76-10-808.

Relief granted for public nuisance.

If the existence of a public nuisance as defined by Subsection 76-10-803(1)(b)
is admitted or established, either in a civil or criminal proceeding, a judgment
shall be entered which shall:
(a) Permanently enjoin each defendant and any other person from
further maintaining the nuisance at the place complained of and each
defendant from maintaining such nuisance elsewhere;
(b) Direct the person enjoined to surrender to the sheriff of the county
in which the action was brought any material in his possession which is
subject to the injunction, and the sheriff shall seize and destroy this
material; and
(c) Without proof of special injury direct that an accounting be had and
all monies and other consideration paid as admission to view any motion
picture film determined to constitute a public nuisance, or paid for any
publication determined to constitute a public nuisance, in either case
without deduction for expenses, be forfeited and paid into the general fund
of the county where the nuisance was maintained.
History: C. 1953, 76-10-808, enacted by L.
1977, ch. 92, § 2.

Cross-References. - Pornographic motion
picture films, § 76-10-1216 et seq.

PART9
TRADE AND COMMERCE
76-10-901.

"Junk dealer" and "scrap metal processor" de•
fined.

For the purpose of this part:
(1) "Junk dealer" means all persons, firms, or corporations engaged in
the business of purchasing or selling secondhand, or castoff material of
any kind, such as old iron, copper, brass, lead, zinc, tin, steel, aluminum,
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and other metals, metallic cables, wires, ropes, cordage, bottles, bagging,
rags, rubber, paper, and other like materials.
(2) "Scrap metal processor" means any person who, from a fixed
location, utilizes machinery and equipment for processing and manufacturing iron, steel, or nonferrous scrap into prepared grades, and whose
principal product is scrap iron, scrap steel, or nonferrous metallic scrap,
not including precious metals, for sale for remelting purposes.
History:C. 1953, 76-10-901, enacted by L.
1973,ch.196, § 76-10-901; 1993, ch. 102, § 2.
Amendment Notes. - The 1993 amend-

76-10-902. Fraudulent

ment, effective May 3, 1993, added the (1)
designation, added Subsection (2), and made a
stylistic change.

practices

to affect market price.

Everyperson who willfully makes or publishes any false statement, spreads
anyfalse rumor, or employs any other false or fraudulent means or device, with
intent to affect the market price of any kind of property, is guilty of a class B
misdemeanor.
History:C. 1953, 76-10-902, enacted by L.
1973,ch. 196, § 76-10-902.
COLLATERAL REFERENCES

C.J.S. - 37 C.J.S. Fraud § 154.
Key Numbers. - Fraud e=> 68.

Am.Jur. 2d. - 37 Am. Jur. 2d Fraud and
Deceit§ 118.

76-10-903. Unfair
tices.

discrimination

in competitive

prac-

Everyperson engaged in the production, manufacture, or distribution of any
commodityin general use who intentionally for the purpose of destroying the
competitionof any regular, established dealer in such commodity, or to prevent
the competition of any person who in good faith intends and attempts to
becomea dealer, discriminates between different sections, communities, or
citiesof this state by selling the commodity at a lower rate in one section,
community,or city, or any portion thereof, than the person charges for the
commodityin another section, community, or city, after equalizing the distance
fromthe point of production, manufacture, or distribution and freight rates
therefrom,is guilty of unfair discrimination.
History:C. 1953, 76-10-903, enacted by L.
1973,ch. 196, § 76-10-903.
Cross-References. - Agricultural Fair
Trade
Act, Title 4, Chapter 8.

Unfair trade practices, § 13-5-1 et seq.
Unjust discrimination against newspapers,
Title 50, Chapter 2.

NOTES TO DECISIONS
Privatecause of action.
AlthoughUtah statutes, like the federal statutes,do provide a private cause of action for
pricediscrimination under § 13-5-3, no addi-

tional private cause of action can be found in
the criminal price discrimination statute. Rio
Vista Oil, Ltd. v. Southland Corp., 667 F. Supp.
757 CD.Utah 1987).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 54 Am. Jur. 2d Monopolies,
Restraints of Trade, and Unfair Trade Practices
§ 656.

76-10-904.

C.J.S. - 87 C.J.S. Trade-Marks, TradeN ames, and Unfair Competition§ 240.
Key Numbers. -Trade Regulations Q;;;> 411.

Corporation guilty of unfair discrimination
Action by attorney general.

-

If complaint is made to the attorney general that any corporation is guilty of
unfair discrimination as defined by the preceding section, he shall investigate
the complaint, and for that purpose, he may subpoena witnesses, administer
oaths, take testimony, and require the production of books or other documents,
and, if in his opinion sufficient grounds exist therefor, he may prosecute an
action in the name of the state in the proper court to annul the charter or
revoke the license of the corporation, as the case may be, and to permanently
enjoin the corporation from doing business in this state, and, if in the action
the court finds that the corporation is guilty of unfair discrimination as defined
by the preceding section, the court shall annul the charter or revoke the license
of the corporation and may permanently enjoin it from transacting business in
this state.
History: C. 1953, 76-10-904, enacted by L.
1973, ch. 196, § 76-10-904.

COLLATERAL REFERENCES
Am. Jur. 2d. - 19 Am. Jur. 2d Corporations
§ 2766.

76-10-905.

C.J.S. - 18 C.J.S. Corporations§ 60.
Key Numbers. -.Corporations ~ 592 ½.

Penalty for violation.

Any person, firm, or corporation violating any of the provisions of this part
shall be fined not less than $500 nor more than $4,000 for each offense.
History: C. 1953, 76-10-905, enacted by L.
1973, ch. 196, § 76-10-905.
Compiler's Notes. - It appears that the

76-10-906.

reference to "this part" should be to"§§ 76-10902 to 76-10-904."

Unfair discrimination by buyer of milk, cream
or butterfat - Classification of offense.

Any person doing business in this state and engaged in the business of
buying milk, cream, or butterfat for the purpose of sale or storage, who, for the
purpose of creating a monopoly or destroying the business of a competitor,
discriminates between different sections, communities, localities, cities, or
towns of this state by purchasing the commodity or commodities at a higher
price or rate in one section, community, location, city, or town than is paid for
the same commodity by the person in another section, community, locality, city,
or town, after making due allowance for the difference, if any, in the grade or
quality, and in the actual cost of transportation from the point of purchase to
the point of manufacture, sale, or storage, is guilty of unfair discrimination,
which is hereby prohibited and declared to be unlawful; and any person, firm,
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company,association, or corporation, or any officer, agent, receiver, or member
of such firm, company, association, or corporation, found guilty of unfair
discrimination as herein defined shall be guilty of a class B misdemeanor.
"class B" for "class N' near the end of the
section.
Cross-References. - Dairy products, § 43-1 et seq.

History:C. 1953, 76-10-906, enacted by L.
1973, ch. 196, § 76-10-906; 1991, ch. 241,
I 103.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted

COLLATERAL REFERENCES
Am.Jur. 2d. - 54 Am. Jur. 2d Monopolies,
Restraintsof Trade, and Unfair Trade Practices
§ 656.

C.J.S. - 87 C.J.S. Trade-Marks, TradeNames, and Unfair Competition§ 240.
Key Numbers. - Trade Regulation ®= 411.

76-10-907. Records of sales and purchases
tion required.

-

Identifica-

(1) Every junk dealer and scrap metal processor shall keep a receipt book in
which shall be recorded for each purchase and sale, in ink in the English
language:
(a) a complete description of the property, including weight and metallic
description if scrap metal;
(b) the full name and residence of the person or persons selling the junk
or scrap metal;
(c) the vehicle type and license plate number, if applicable;
(d) the price per pound and the amount paid for each type of metal or
junk purchased;
(e) the date and place of the purchase or sale; and
(f) the type and number of identification provided in Subsection (2)(a).
(2) In addition, the seller shall be required by the junk dealer or scrap metal
processorto provide:
(a) at least one form of picture identification to consummate the
transaction; and
(b) his signature on a certificate stating that he has the legal right to
sell the scrap metal or junk.
(3) No entry in the receipt book may be erased, mutilated, or changed.
(4) The receipt book and entries shall at all times be open to inspection by
the following officials in the area in which the junk dealer or scrap metal
processordoes business:
(a) the sheriff of the county or any of his deputies;
(b) any member of the police force in the city or town; and
(c) any constable or other state, municipal, or county official in the
county in which the junk dealer or scrap metal processor does business.
(5) This section shall not apply to any sale or purchase if the value given is
lessthan $20.
History:C. 1953, 76-10-907, enacted by L.
1973,ch. 196, § 76-10-907; 1993, ch. 102, § 3.
Amendment Notes. - The 1993 amendment,effectiveMay 3, 1993, rewrote the sec-

tion, adding Subsections (l)(c), (l)(d), (l)(f),
and (2).
Cross-References. - Secondhand dealers,
records to be kept, § 11-6-1.
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Violation by junk dealer - Classification
offense - Local regulation not impaired.

of

Any junk dealer who shall be found guilty of a violation of any of the
provisions of this act [part] shall be guilty of a class B misdemeanor; provided
that this act [part] shall not be construed to in any way impair the power of
counties, cities, or incorporated municipalities in this state to license, tax, and
regulate any junk dealer.
History: C. 1953, 76-10-908, enacted by L.
1973, ch. 196, § 76-10-908.
Compiler's Notes. - The bracketed word
"part" was inserted by the compiler. Laws 1973,

76-10-909.

ch. 196 enacted this title, but the intended
references appear to be "this part."
Cross-References. - Pawnbrokers and secondhand dealers, § 11-6-1 et seq.

Junk dealer to obtain statement

from sellers.

At the time of purchase by any junk dealer of any copper wire, pig, or pigs of
metal or of any junk, as defined in this act [part], he shall obtain a signed and
dated statement from the person or persons selling it as to when, where, and
from whom the property was obtained and also the residence, address, and
place of employment of the seller or sellers. The statement shall be retained for
five years by the junk dealer and shall be subject to the provisions of Section
76-10-907 relating to erasure, mutilation, or change and also to inspection.
History: C. 1953, 76-10-909, enacted by L.
1973, ch. 196, § 76-10-909.

76-10-910.

Falsification
dealer.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.

of seller's

statement

to junk

Any seller who, in making his statement as contemplated by this act [part]
in selling, offering, or trying to sell junk willfully makes a false statement or
gives untrue information, shall be guilty of a class B misdemeanor.
History: C. 1953, 76-10-910, enacted by L.
1973, ch. 196, § 76-10-910.

76-10-911.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.

Antitrust Act - Short title.

This act shall be known, and may be cited, as the "Utah Antitrust Act."
History: C. 1953, 76-10-911, enacted by L.
1979,ch.79,§
1.
Meaning of "this act." - Laws 1979, ch. 79

enacted §§ 76-10-911 to 76-10-926.
Cross-References. - Unfair Practices Act,
§ 13-5-1 et seq.

COLLATERAL REFERENCES
Utah Law Review. - Forum-Shopping in
Appellate Review of FTC Cease and Desist
Orders, 1968 Utah L. Rev. 316.
Antitrust Symposium, 1969 Utah L. Rev. 617
et seq.
The Utah Antitrust Act of 1979: Getting into
the State Antitrust Business, 1980 Utah L. Rev.
73.

Antitrust Issues Facing the Ski Resort Industry: The Company Town Revisted, 1985 Utah L.
Rev. 813.
Antitrust Policy and Olympic Athletes: The
United States Ski Team Goes for the Gold, 1985
Utah L. Rev. 831.
Recent Developments in Utah Law - Judi-
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cial Decisions - Antitrust, 1989 Utah L. Rev.
153.
In re Criminal Investigation: State Constitutional Limitations on Criminal Investigations
Under the Subpoena Powers Act and the Utah
Antitrust Act, 1991 Utah L. Rev. 473.
Recent Developments in Antitrust Law, 1992
Utah L. Rev. 321.
A humbug based on economic ignorance and
incompetence - Antitrust in the Eyes of Justice Holmes, 1993 Utah L. Rev. 1.
Brigham Young Law Review. - Keiretsu:
Their Effect on Business and How American

76-10-912. Legislative

76-10-913

Government and Business Can Confront Them,
1992 B.Y.U. L. Rev. 1155.
Journal of Energy Law and Policy. The Role of Antitrust Law in Promoting Competition in Electricity Generation and Transmission, 11 J. Energy L. & Pol'y 287 (1991).
A.L,R. - Propriety, under state law, of
manufacturer's or supplier's refusal to sell
medical product to individual physician, hospital, or clinic, 45 A.L.R.4th 1007.
Covenants to reimburse former employer for
lost business, 52 A.L.R.4th 139.

findings - Purpose of act.

The Legislature finds and determines that competition is fundamental to the
freemarket system and that the unrestrained interaction of competitive forces
willyield the best allocation of our economic resources, the lowest prices, the
highest quality and the greatest material progress, while at the same time
providing an environment conducive to the preservation of our democratic,
politicaland social institutions.
The purpose of this act is, therefore, to encourage free and open competition
in the interest of the general welfare and economy of this state by prohibiting
monopolistic and unfair trade practices, combinations and conspiracies in
restraint of trade or commerce and by providing adequate penalties for the
enforcement of its provisions.
History: C. 1953, 76-10-912, enacted by L.
1979,ch. 79, § 2.

Meaning of "this act." - See note under
same catchline following § 76-10-911.

76-10-913. Definitions.
As used in this act:
(1) "Attempt to monopolize" means action taken without a legitimate
business purpose and with a specific intent of destroying competition or
controlling prices to substantially lessen competition, or creating a monopoly,where there is a dangerous probability of creating a monopoly.
(2) "Commodity" includes any product of the soil, any article of merchandise or trade or commerce, and any other kind of real or personal
property.
(3) "Manufacturer" means the producer or originator of any commodity
or service.
(4) "Service" includes any activity that is performed in whole or in part
for the purpose of financial gain including, but not limited to, personal
service, professional service, rental, leasing or licensing for use.
(5) "Trade or commerce" includes all economic activity involving, or
relating to, any commodity, service, or business activity, including the cost
of exchange or transportation.
History:C. 1953, 76-10-913, enacted by L.
1979,ch. 79, § 3.

Meaning of "this act." - See note under
same catchline following § 76-10-911.
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Illegal anticompetitive

activities.

(1) Every contract, combination in the form of trust or otherwise, or
conspiracy in restraint of trade or commerce is declared to be illegal.
(2) It shall be unlawful for any person to monopolize, or attempt to
monopolize, or combine or conspire with any other person or persons to
monopolize, any part of trade or commerce.
History: C. 1953, 76-10-914, enacted by L.
1979, ch. 79, § 4.
NOTES TO DECISIONS
the evidence showed multiple bribes, an agree•
ment among successive owners of the same
security guard t:oinpany, and a specific intent to
eliminate competition. State v. Thompson, 751
P.2d 805 (Utah Ct. App. 1988), rev'd on other
grounds, 810 P.2d 415 (Utah 1991).

ANALYSIS

Agricultural cooperative association.
Applicability.
Criminal group boycott.
Price-control agreement.
Proof of violation.
Agricultural cooperative association.
Suit by milk hauler against producers' association raised question for jury whether association had urged members to use only its
transportation services to further its own legitimate business interests or to enable it to fix
minimum milk prices; such conduct would be
justifiable if for the former purpose, but unlawful if for the latter purpose. Gammon v. Federated Milk Producers Ass'n, 14 Utah 2d 291, 383
P.2d 402 (1963).
Applicability.
This act, which is essentially identical to the
Sherman Antitrust Act (15 U.S.C. § 1 et seq.),
did not apply to contractual provisions such as
a "no-sale" rule that restricted alienation of
airline freqent flyer miles. American Airlines v.
Christensen, 967 F.2d 410 (10th Cir. 1992).
Criminal group boycott.
Defendants were properly charged with engaging in a criminal group boycott as part of a
scheme to eliminate competition for a security
guard contract with an electric utility, where

Price-control agreement.
Where a group of contractors organized a
profit corporation which was to provide essential information involving the economics of
their trade and included an agreement to employ a common agent to provide one essential
service in bidding each job - a common source
of infortrtation for bidding - and where the fee
paid by the members was graduated upward
based on the total bid by a member on a job, and
where the fee was understood to be in addition
to the actual job cost with the purpose in mind
of carrying out an investment program for the
members and paying dividends, the agreement
between the corporation and the members was
an illegal price-control agreement and was an •
unreasonable restraint of trade and invalid as
against public policy. Zion's Serv. Corp. v.
Danielson, 12 Utah 2d 369, 366 P.2d 982 (1961).
Proof of violation.
Proof of combination, conspiracy, or agreement was necessary to establish violation of
former law. Flinco, Inc. v. Goodyear Tire &
Rubber Co., 17 Utah 2d 173, 406 P.2d 911
(1965).

COLLATERALREFERENCES
Utah Law Review. - Recent Developments
in Utah Law - Judicial Decisions -Antitrust,
1989 Utah L. Rev. 153.
Brigham Young Law Review. -A Market
Analysis of Anticompetition Agreements in Labor Contracts, 1991 B.Y.U. L. Rev. 1657.
A.L.R. - Enforceability of sale-of-business
agreement not to compete against nonsigner or

nonowning sfgner, 60 A.L.R.4th 294.
Anticompetitive covenants: aerial spray dust
business, 60 A.L.R.4th 965.
Vertical restraints on sales territory or location as violative of § 1 of Sherman Act (15
USCS § 1) - post-GTE Sylvania cases, 92
A.L.R. Fed. 436.
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76-10-915. Exempt activities.
(1) No provision of this act shall be construed to prohibit:
(a) The activities of any public utility to the extent that those activities
are subject to regulation by the Public Service Commission, the state or
federal Department of Transportation, the Federal Energy Regulatory
Commission, the Federal Communications Commission, the Interstate
Commerce Commission, or successor agencies;
(b) The activities of any insurer, insurance agent, insurance broker,
independent insurance adjuster or rating organization including, but not
limited to, making or participating in joint underwriting or reinsurance
arrangements, to the extent that those activities are subject to regulation
by the commissioner of insurance;
(c) The activities of securities dealers, issuers or agents, to the extent
that those activities are subject to regulation under the laws of either this
state or the United States;
(d) The activities of any state or national banking institution, to the
extent that such activities are regulated or supervised by state government officers or agencies under the banking laws of this state or by federal
government officers or agencies under the banking laws of the United
States;
(e) The activities of any state or federal savings and loan association to
the extent that those activities are regulated or supervised by state
government officers or agencies under the banking laws of this state or
federal government officers or agencies under the banking laws of the
United States; or
(f) The activities of a municipality to the extent authorized or directed
by state law.
(2) The labor of a human being is not a commodity or article of commerce.
Nothing contained in the antitrust laws shall be construed to forbid the
existenceand operation of labor, agricultural or horticultural organizations,
instituted for the purpose of mutual help and not having capital stock or
conductedfor profit, or to forbid or restrain individual members of such
organizations from lawfully carrying out the legitimate object thereof; nor
shall such organizations or membership in them be held to be illegal combinationsor conspiracies in restraint of trade under the antitrust laws.
History:C.1953, 76-10-915, enacted by L.
1979,ch. 79, § 5.

Meaning of "this act." - See note under
same catchline following § 76-10-911.

76-10-916. Attorney general's powers - Investigations
Institution of actions - Cooperation.

-

(1) The attorney general may investigate suspected violations of this act and
institute appropriate actions regarding those suspected violations as provided
in this act.
(2) Any violations of this act which come to the attention of any state
governmentofficer or agency shall be reported to the attorney general. All state
governmentofficers and agencies shall cooperate with, and assist in, any
prosecutionfor violation of this act.
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(3) The attorney general may proceed under any antitrust laws in the state
or federal courts on behalf of this state, any of its political subdivisions or
agencies, or as parens patriae on behalf of natural persons in this state.
History: C. 1953, 76-10-916, enacted by L.
1979,ch.79,§
6; 1991,ch.99,§
1.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted
"may" for "shall have authority to" in Subsections (1) and (3); inserted "state or" in Subsec-

76-10-917.

tion (3); added "or as parens patriae on behalf of
natural persons in this state" at the end of
Subsection (3); and made changes in phraseology.

Meaning of "this act." - See note under
same catchline following § 76-10-911.

Civil antitrust investigations
- Demand for
documentary material or information - Production of documents - Oral examination - Judicial order for compliance - Confidentiality Subpoenas precluded.

(1) When the attorney general has reasonable cause to believe that any
person may be in possession, custody, or control of any information relevant to
a civil antitrust investigation, he may, prior to the commencement of a civil
action thereon, issue and cause to be served upon that person a written civil
investigative demand requesting that person to:
(a) produce such documentary material for inspection, copying, or
reproduction by the state where the documents are located or produced;
(b) give oral testimony under oath, concerning the subject of the
investigation; or
(c) furnish any combination of these.
(2) (a) Each such demand shall state:
(i) the nature of the activities under investigation, constituting the
alleged antitrust violation, which may result in a violation of this act
and the applicable provision of law;
(ii) that the recipient is entitled to counsel;
(iii) that the documents, materials, or testimony in response to the
demand may be used in a civil or criminal proceeding;
(iv) that if the recipient does not comply with the demand the Office
of the Attorney General may compel compliance by appearance, upon
reasonable notice to the recipient, before the district court in the
judicial district wherein the recipient resides or does business and
only upon a showing before that district court that the requirements
of Subsection (7) have been met;
(v) that the recipient has the right at any time before the return
date of the demand, or within 30 days, whichever period is shorter, to
seek a court order determining the validity of the demand; and
(vi) that at any time during the proceeding the person may assert.·
any applicable privilege.
(b) If the demand is for production of documentary material, it shall
a~:
•
(i) describe the documentary material to be produced with suffi-,
cient definiteness and certainty as to permit the material to be fairly
identified;
(ii) prescribe return dates that provide a reasonable period of time•
within which the material demanded may be assembled and made
available for inspection and reproduction; and
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(iii) identify the individual at the attorney general's office to whom
the material shall be made available.
(c) If the demand is for the giving of oral testimony, it shall also:
(i) prescribe the date, time, and place at which oral testimony shall
be commenced;
(ii) state that a member of the attorney general's office staff shall
conduct the examination; and
(iii) state that the recording or the transcript of such examination
shall be submitted to and maintained by the Office of the Attorney
General.
(3) The civil investigative demand may be served upon any person who is
subject to the jurisdiction of any Utah court and shall be served upon the
person in the manner provided for service of a subpoena.
(4) (a) The documents submitted in response to a demand served under this
section shall be accompanied by an affidavit, in such form as the demand
designates, by the person, if a natural person, to whom the demand is
directed or, if not a natural person, by a person having knowledge of the
facts and circumstances relating to the production.
(b) The affidavit shall state that all of the documentary material
required by the demand and in the possession, custody, or control of the
person to whom the demand is directed has in good faith been produced
and made available to the Office of the Attorney General.
(c) The affidavit shall identify any demanded documents that are not
produced and state the reason why each document was not produced.
(5) (a) The examination of any person pursuant to a demand for oral
testimony served under this section shall be taken before an officer
authorized to administer oaths or affirmations by the laws of the United
States or of the place where the examination is held. The officer before
whom the testimony is to be taken shall put the witness on oath or
affirmation and shall personally, or by someone acting under his direction
and in his presence, record the testimony of the witness. If the testimony
is taken stenographically, it shall be transcribed and the officer before
whom the testimony is taken shall promptly transmit the transcript of the
testimony to the Office of the Attorney General.
(b) When taking oral testimony, all persons other than personnel from
the attorney general's office, the witness, counsel for the witness, and the
officerbefore whom the testimony is to be taken shall be excluded from the
place where the examination is held.
(c) The oral testimony of any person taken pursuant to a demand served
under this section shall be taken in the county where the person resides or
transacts business or in any other place agreed upon by the attorney
general and the person.
(d) When testimony is fully transcribed, the transcript shall be certified
by the officer before whom the testimony was taken and submitted to the
witness for examination and signing, in accordance with Rule 30(e) of the
Utah Rules of Civil Procedure. A copy of the deposition shall be furnished
free of charge to each such witness upon his request.
(e) Any change in testimony recorded by nonstenographic means shall
be made in the manner provided in Rule 30 of the Utah Rules of Civil
Procedure for changing deposition testimony recorded by nonstenographic
means.
409

76-10-917

CRIMINAL CODE

(f) Any person compelled to appear under a demand for oral testimony
under this section may be accompanied, represented, and advised by
counsel. Counsel may advise the person, in confidence, either upon the
request of the person or upon counsel's own initiative, with respect to any
question asked of the person. The person or counsel may object on the
record to any question, in whole or in part, and shall briefly state for the
record the reason for the objection. An objection may properly be made,
received, and entered upon the record when it is claimed that the person
is entitled to refuse to answer the question on grounds of any constitutional or other legal right or privilege, including the privilege against
self-incrimination. If the person refuses to answer any question, the
attorney general may petition the district court for an order compelling
such person to answer the question.
(g) If any person compelled to appear under a demand for oral testimony or other information pursuant to this section refuses to answer any
questions or produce information on grounds of the privilege against
self-incrimination, the testimony of such person may be compelled as in
criminal cases.
(h) Any person appearing for oral examination pursuant to a demand
served under this section is entitled to the same fees and mileage which
are paid to witnesses in the district courts of the state of Utah. Witness
fees and expenses shall be tendered and paid as in any civil action.
(6) The providing of any testimony, documents, or objects in response to a
civil investigative demand issued pursuant to the provisions of this act shall be
considered part of an official proceeding as defined in Section 76-8-501.
(7) (a) If a person fails to comply with the demand served upon him under
this section, the attorney general may file in the district court of the county
in which the person resides, is found, or does business, a petition for an
order compelling compliance with the demand. Notice of hearing of the
petition and a copy of the petition shall be served upon the person, who
may appear in opposition to the petition. If the court finds that the demand
is proper, that there is reasonable cause to believe there has been a
violation of this act, and that the information sought or document or object
demanded is relevant to the violation, it shall order the person to comply
with the demand, subject to such modifications as the court may prescribe.
(b) (i) At any time before the return date specified in a demand or
within 30 days after the demand has been served, whichever period is
shorter, the person who has been served may file a petition for an
order modifying or setting aside the demand. This petition shall be
filed in the district court in the county of the person's residence,
principal office, or place of business, or in the district court in Salt
Lake County. The petition shall specify each ground upon which the
petitioner relies in seeking the relief sought. The petition may be
based upon any failure of the demand to comply with the provisions of ,
this section or upon any constitutional or other legal right or privilege
of the petitioner. The petitioner shall serve notice of hearing of the
petition and a copy of the petition upon the attorney general. The
attorney general may submit an answer to the petition within 30 days
after receipt of the petition.
(ii) After hearing on the petition described in Subsection (7XbXi),
and for good cause shown, the court may make any further order in
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the proceedings that justice requires to protect the person from
unreasonable annoyance, embarrassment, oppression, burden, or
expense. At any hearing pursuant to this section it is the attorney
general's burden to establish that the demand is proper, that there is
reasonable cause to believe that there has been a violation of this act,
and that the information sought or document or object demanded is
relevant to the violation.
(8) (a) Any procedure, testimony taken, or material produced under this
section shall be kept confidential by the attorney general unless confidentiality is waived in writing by the person who has testified, or produced
documents or objects.
(b) Notwithstanding any other provision of this section, the attorney
general may disclose testimony or documents obtained under this section,
without either the consent of the person from whom it was received or the
person being investigated, to:
(i) any grand jury; and
(ii) officers and employees of federal or state law enforcement
agencies, provided the person from whom the information, documents, or objects were obtained is notified .20 days prior to disclosure,
and the federal or state law enforcement agericy certifies that the
information will be:
(A) maintained in confidence, as required by Subsection (S)(a);
and
(B) used only for official law enforcement purposes.
(9) Use of a civil investigative demand under this action precludes the
invocation by the attorney general of Section 77-22-2.
History: C. 1953, 76-10-917, enacted by L.
1979, ch. 79, § 7; 1991, ch. 99, § 2.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, rewrote the
sectionto such an extent that a detailed analysis is impracticable.

Meaning of "this act." - See note under
same catchline following § 76-10-911.
Cross-References. - Witness fees and
mileage, §§ 21-5-4, 21-5-8.

COLLATERAL REFERENCES

Utah Law Review. - The Utah Antitrust
Act of 1979: Getting into the State Antitrust
Business, 1980 Utah L. Rev. 73, 88-94.

76-10-918. Attorney general may bring action for injunctive relief, damages or civil penalty.
(1) The attorney general may bring an action for appropriate injunctive
relief, and for damages or a civil penalty in the name of the state, any of its
political subdivisions or agencies, or as parens patriae on behalf of natural
persons in this state, for a violation of this act.
(2) Any individual who violates this act is subject to a civil penalty of not
more than $100,000 for each violation. Any person, other than an individual,
whoviolates this act is subject to a civil penalty of not more than $500,000 for
each violation.
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History: C. 1953, 76-10-918, enacted by L.
1979,ch.79,§ 8;1984,ch. 19,§ 1;1991,ch.
83, § 1; 1991, ch. 99, § 3.
Amendment Notes. - The 1991 amendment by ch. 83, effective April 29, 1991, added
the subsection designations and, in Subsection
(2), rewrote the first sentence, which read "The
court may assess for the benefit of the state, a
civil penalty of not more than $50,000 for each
violation of the Utah Antitrust Act" and added
the second sentence.

The 1991 amendment by ch. 99, effective
April 29, 1991, inserted "or as parens patriae
on behalf of natural persons in this state" in the
first sentence.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Meaning of "this act." - See note under
same catchline following § 76-10-911.

COLLATERAL REFERENCES

A.L.R. - What constitutes impairment of
proposed intervenor's interest to support intervention as matter of right under Rule 24(a)(2)

76-10-919.

of Federal Rules of Civil Procedure in antitrust
actions, 78 A.L.R. Fed. 385.

Person may bring action for injunctive relief
and damages - Treble damages - Recovery of
actual damages or civil penalty by state or political subdivisions - Immunity of political subdivisions from damages, costs, or attorney's fees.

(1) (a) A person who is injured or is threatened with injury in his business
or property by a violation of the Utah Antitrust Act may bring an action for
injunctive relief and damages.
(b) Subject to the provisions of Subsections (3), (4), and (5), the court
shall award three times the amount of damages sustained, plus the cost of
suit and a reasonable attorney's fee, in addition to granting any appropriate temporary, preliminary, or permanent injunctive relief.
(2) (a) If the court determines that a judgment in the amount of three times
the damages awarded plus attorney's fees and costs will directly cause the
insolvency of the defendant, the court shall reduce the amount of judgment to the highest sum that would not cause the defendant's insolvency.
(b) The court may not reduce a judgment to an amount less than the
amount of damages sustained plus the costs of suit and a reasonable
attorney's fee.
(3) The state or any of its political subdivisions may recover the actual
damages it sustains, or the civil penalty provided by the Utah Antitrust Act, in
addition to injunctive relief, costs of suit, and a reasonable attorney's fee.
(4) No damages, costs, or attorney's fee may be recovered under this section:
(a) from any political subdivision;
(b) from the official or employee of any political subdivision acting in an
official capacity; or
.
(c) against any person based on any official action directed by a political
subdivision or its official or employee acting in an official capacity.
(5) (a) Subsection (4) does not apply to cases filed before April 27, 1987,
unless the defendant establishes and the court determines that in light of
all the circumstances, including the posture oflitigation and the availability of alternative relief, it would be inequitable not to apply Subsection (4)
to a pending case.

412

OFFENSES AGAINST PUBLIC HEALTH AND SAFETY

76-10-920

(b) In determining the application of Subsection (4), existence of a jury
verdict, court judgment, or any subsequent litigation is prima facie
evidence that Subsection (4) is not applicable.
History: C. 1953, 76-10-919, enacted by L.
1979,ch. 79, § 9; 1984, ch. 19, § 2; 1987, ch.
13,§ 1.

UtahAntitrustAct.
notes thereto.

-See§

76-10-911 and

NOTES TO DECISIONS
or those who had been directly harmed.
Gammon v. Federated Milk Producers Ass'n, 14
Utah 2d 291, 383 P.2d 402 (1963).

ANALYSIS

Requirementsfor recovery of treble damages.
Standing.
Requirements for recovery of treble damages.
In an action to recover treble damages for
injuries compensable under the former antitrust statutes, plaintiff had to establish a violationof the antitrust provisions and also that
the acts constituting the violation proximately
causedthe damages. Recovery was limited to
thoseat whom the violation was directly aimed

Standing.
Employee of rocket engine manufacturer,
who claimed that due to the alleged
anticompetitive practices of his employer and
NASA he was injured in his business and
property, had no standing to bring his antitrust
claim under federal or state law. Boisjoly v.
Morton Thiokol, Inc., 706 F. Supp. 795 (D. Utah
1988).

COLLATERAL REFERENCES

Utah Law Review. - A Survey of Injunctive Relief Under State and Federal Antitrust
Laws,1967 Utah L. Rev. 344.
A.L.R.- Divestiture as available relief under § 16 of Clayton Act (15 USCS § 26) in
actionby private parties, 77 A.L.R. Fed. 509.
Standing of private party under § 16 of
ClaytonAct (15 USCS § 26) to seek injunction
to prevent merger or acquisition allegedly prohibitedunder § 7 of the Act (15 USCS § 18), 78
A.L.R.Fed. 159.
What constitutes impairment of proposed in-

tervenor's interest to support intervention as
matter of right under Rule 24(a)(2) of Federal
Rules of Civil Procedure in antitrust actions, 78
A.L.R. Fed. 385.
Propriety of preliminary injunctive relief in
private antitrust actions involving dealership
terminations, 79 A.L.R. Fed. 44.
What constitutes "state action" rendering
public official's participation in private antitrust activity immune from application of federal antitrust laws, 109 A.L.R. Fed. 758.

76-10-920. Fine and/or imprisonment for violation-Certain vertical agreements excluded - Nolo contendere.
(1) (a) Any person who violates Section 76-10-914 by price fixing, bid
rigging, agreeing among competitors to divide customers or territories, or
by engaging in a group boycott with specific intent of eliminating competition shall be punished:
(i) if an individual, by a fine not to exceed $100,000 or by imprisonment for an indeterminate time not to exceed three years, or both;
or
(ii) if by a person other than an individual, a fine not to exceed
$500,000.
(b) Subsection (a) may not be construed to include vertical agreements
between a manufacturer, its distributors, or their subdistributors dividing
customers and territories solely involving the manufacturer's commodity
or service where the manufacturer distributes its commodity or service
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both directly and through distributors or subdistributors in competition
with itself.
(2) A defendant may plead nolo contendere to a charge brought under this
title but only with the consent of the court. Such a plea shall be accepted by the
court only after due consideration of the views of the parties and the interest
of the public in the effective administration of justice.
History: C. 1953, 76-10-920, enacted by L.
1979, ch. 79, § 10; 1991, ch. 83, § 2.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, added the Subsection (1) designation and the subsection designations therein and made related changes,
substituted "$100,000" for "$50,000" and "three

years" for "one year" in Subsection (l)(a)(i) and
"$500,000" for "$100,000" in Subsection
(l)(a)(ii), substituted "Subsection (a) may'' for
"The foregoing shall" in Subsection (l)(b), and
inserted a comma following "distributors" in
Subsection (l)(b).

NOTES TO DECISIONS

Criminal group boycott.
Defendants were properly charged with engaging in a criminal group boycott as part of a
scheme to eliminate competition for a security
guard contract with an electric utility, where
the evidence showed multiple bribes, an agree-

ment among successive owners of the same
security guard company, and a specific intent to
eliminate competition. State v. Thompson, 751
P.2d 805 (Utah Ct. App.), rev'd on other
grounds, 810 P.2d 415 (Utah 1991).

COLLATERAL REFERENCES

Utah Law Review. - The Utah Antitrust
Act of 1979: Getting into the State Antitrust
Business, 1980 Utah L. Rev. 73, 82-85.

76-10-921.

Recent Developments in Utah Law - Judicial Decisions - Antitrust, 1989 Utah L. Rev.
153.

Conviction as prima facie evidence
for injunctive relief or damages.

in action

In any action brought by the state, a final judgment or decree determining
that a person has criminally violated this act, other than a judgment entered
pursuant to a nolo contendere plea or a decree entered prior to the taking of
any testimony, shall be prima facie evidence against that person in any action
brought pursuant to Section 76-10-919, as to all matters with respect to which
the judgment or decree would be an estoppel between the parties thereto.
History: C. 1953, 76-10-921, enacted by L.
1979, ch. 79, § 11.

Meaning of "this act." - See note under
same catchline following § 76-10-911.

76-10-f)22. Antitrust revolving account.
(1) There is created within the General Fund an account to be known as the
"antitrust revolving account" for the purpose of providing funds to pay for any
costs and expenses incurred by the attorney general in relation to actions
under state or federal antitrust laws, which account shall lapse only to the
extent that it exceeds the sum of one million dollars.
(2) All monies received by the state or its agencies by reason of any
judgment, settlement, or compromise as the result of any such action commenced by the attorney general, after payment of any costs or fees allocated by
the court, shall be deposited to the antitrust revolving account except as
otherwise provided in this section.
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(3) The Legislature may make annual appropriations to the attorney
general from the antitrust revolving account or from the General Fund, to such
extent as may be required for the administration and enforcement of the
antitrust laws. These funds shall be in addition to such other funds as may be
appropriated to the attorney general for the administration and enforcement of
the laws of this state.
(4) Any monies recovered by the attorney general based on an expenditure
or loss from a specific cash fund shall be credited to that fund to the extent of
the expenditure or loss. Any monies recovered by the attorney general on
behalf of any private person or public body other than the state shall be paid
to such persons or bodies. However, prior to any such credit or payment, any
expenses advanced by the attorney general in any of the above actions shall be
credited to the antitrust revolving account.
History: C. 1953, 76-10-922, enacted by L.
1979,ch. 79, § 12.

76-10-923. Attorney general to advocate competition.
The attorney general shall have the authority and responsibility to advocate
the policy of competition before all political subdivisions of this state and all
publicagencies whose actions may affect the interests of persons in this state.
History: C. 1953, 76-10-923, enacted by L.
1979,ch. 79, § 13.

76-10-924. Venue of actions by state - Transfer.
Any action brought by the state pursuant to this act shall be brought in any
countywherein the defendant resides or does business, or at the option of the
defendant, such action shall be transferred, upon motion made within 30 days
after commencement of the action, to Salt Lake County.
History: C. 1953, 76-10-924, enacted by L.
1979,ch. 79, § 14.

Meaning of "this act." - See note under
same catchline following§ 76-10-911.

76-10-925. Statute of limitations.
(1) Any action brought by the attorney general pursuant to this act is barred
if it is not commenced within four years after the cause of action accrues.
(2) Any other action pursuant to this act is barred if it is not commenced
within four years after the cause of action accrues, or within one year after the
conclusionof an action brought by the state pursuant to this act based in whole
or in part on any matter complained of in the subsequent action, whichever is
the latter.
History: C. 1953, 76-10-925, enacted by L.
1979,ch. 79, § 15.

Meaning of "this act." - See note under
same catchline following§ 76-10-911.
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Interpretation

of act.

The Legislature intends that the courts, in construing this act, will be guided
by interpretations given by the federal courts to comparable federal antitrust
statutes and by other state courts to comparable state antitrust statutes.
History: C. 1953, 76-10-926, enacted by L.
1979, ch. 79, § 16.

Meaning of "this act." - See note under
same catchline following§ 76-10-911.

COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law -Judicial Decisions -Antitrust,
1989 Utah L. Rev. 153.

PART 10
TRADEMARKS, TRADE NAMES AND DEVICES
76-10-1001.

Definitions.

For the purpose of this part:
(1) "Forged trademark," "forged trade name," "forged trade device," and
"counterfeited trademark," "counterfeited trade name," "counterfeited
trade device," or their equivalents, as used in this part, include every
alteration or imitation of any trademark, trade name, or trade device so
resembling the original as to be likely to deceive.
(2) "Trademark" or "trade name" or "trade device," as used in this part,
includes every trademark registrable with the Division of Corporations
and Commercial Code.
History: C. 1953, 76-10-1001, enacted by
L. 1973, ch. 196, § 76-10-1001; 1984, ch. 66,
§ 198.

Cross-References. - Division of Corporations and Commercial Code, § 13-la-1.

COLLATERAL REFERENCES

Utah Law Review. - Utah's Business
Name Statutes: "An Invitation to Litigation,"
1983 B.Y.U. L. Rev. 795.
Am. Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 1.

C.J.S. - 87 C.J.S. Trade-Marks, TradeNames, and Unfair Competition§ 1.
Key Numbers. - Trade Regulations e:, 1.

76-10-1002. Forging or counterfeiting
name or trade device.

trademark,

trade

Every person who willfully forges or counterfeits, or procures to be forgedor
counterfeited, any trademark, trade name, or trade device, usually affixedby
any person, or by any association or union of workingmen, to his or its goods,
which has been filed with the Division of Corporations and Commercial Code,
with intent to pass off any goods to which the forged or counterfeited
trademark, trade name, or trade device is affixed, or intended to be affixed,as
the goods of the person or association or union of workingmen, is guilty of a
class B misdemeanor.
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History: C. 1953, 76-10-1002, enacted by
L 1973, ch. 196, § 76-10-1002; 1984, ch. 66,
§ 199.

76-10-1004

Cross-References. - Trademarks and service marks, § 70-3-1.

COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

Names, and Unfair Competition § 135.
Key Numbers. - Trade Regulation <S=>312.

76-10-1003. Selling goods under counterfeited
mark, trade name or trade device.

trade-

Every person who sells or keeps for sale any goods upon or to which any
counterfeited trademark, trade name, or trade device has been affixed, after it
has been filed with the Division of Corporations and Commercial Code,
intending to represent the goods as the genuine goods of another, knowing it to
be counterfeited, is guilty of a class B misdemeanor.
History: C. 1953, 76-10-1003, enacted by
L. 1973, ch. 196, § 76-10-1003; 1984, ch. 66,
§ 200.

NOTES TO DECISIONS
Scope and application of section.
This section is quite narrow since it only
proscribes activities involving goods to which
are attached forged or counterfeited trade-

marks registered under Utah's trademark registration act. State v. Frampton, 737 P.2d 183
(Utah 1987).

COLLATERAL REFERENCES

Am.Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

Names, and Unfair Competition§ 135.
Key Numbers. -Trade Regulation <S=>312.

76-10-1004. Sales in containers bearing registered
mark of substituted articles.

trade-

Every person who has or uses any container or similar article bearing or
having in any way connected with it the registered trademark of another for
the purpose of disposing, with intent to deceive or defraud, of any article or
substance other than that which the container or similar article originally
contained or was connected with by the owner of such trademark is guilty of a
class B misdemeanor.
History: C. 1953, 76-10-1004, enacted by
L. 1973, ch. 196, § 76-10-1004.
COLLATERAL REFERENCES

Am.Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

Names, and Unfair Competition§ 136.
Key Numbers. -Trade Regulation <S=>313.
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76-10-1005. Using, destroying, concealing or possessing
articles with registered trademark or service
mark to deprive owner of use or possession Exception.
Every person who, without the consent of the owner of an article bearing the
owner's validly registered trademark or service mark, uses, destroys, conceals,
or possesses the article or who defaces or otherwise conceals the trademark or
service mark upon the article with intent to deprive the owner of the use or
possession of the article is guilty of a class B misdemeanor; provided, however,
that nothing contained in this act [part] shall be construed to apply to or
restrict the transfer or use of wooden boxes or the re-use of burlap or cotton
bags or sacks when those bags or sacks have been reversed inside out or the
markings thereon have been concealed or obliterated to effectively demonstrate that the products contained therein do not purport to be the products of
the owner of the registered trademark or service mark theretofore put upon
those bags.
History: C. 1953, 76-10-1005, enacted by
L. 1973, ch. 196, § 76-10-1005.
Compiler's Notes. - The bracketed word

''part" was inserted by the compiler. Laws 1973,
ch. 196 enacted this title, but the intended
reference appears to be "this part."

COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

Names, and Unfair Competition, § 136.
Key Numbers. - Trade Regulation <S=>313.

76-10-1006. Selling or dealing with articles bearing registered trademark or service mark with intent to
defraud.
Every person who, without the consent of the owner of an article bearing the
owner's validly registered trademark or service mark, knowingly sells or
traffics in the articles or who withholds the articles from the owner thereof
with intent to defraud the owner thereof is guilty of a class B misdemeanor.
History: C. 1953, 76-10-1006, enacted by
L. 1973, ch. 196, § 76-10-1006.

COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

76-10-1007.

Names, and Unfair Competition§ 136.
Key Numbers. - Trade Regulation <S=>313.

Use of registered trademark without consent.

Every person who adopts or in any way uses the registered trademark of
another, without the consent of the owner thereof, is guilty of a class B
misdemeanor.
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History: C. 1953, 76-10-1007, enacted by
L 1973,ch, 196, § 76-10-1007.

COLLATERAL REFERENCES

Am.Jur. 2d. - 74 Am. Jur. 2d Trademarks
andTradenames § 177.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

76-10-1008. Inspections

Names, and Unfair Competition § 136.
Key Numbers. - Trade Regulation e=> 313.

by trade commission.

Subject to the provisions of Section 76-10-1009 of this act [part], the Utah
state trade commission may, for purposes of enforcement of this part, inspect
the premises of any business operating in this state during regular business
hours.
History: C. 1953, 76-10-1008, enacted by
L 1973,ch. 196, § 76-10-1008.
Trade Commission. - In 1983, the Trade
Commissionof Utah was replaced by the Divi-

sion of Consumer Protection in the Department
of Commerce. See§ 13-2-1 et seq.
Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.

76-10-1009. Violation as unfair trade practice and unfair
competition - Investigation
and enforcement
proceedings by trade commission.
Violationof a provision of this part is hereby declared to be an unfair trade
practiceand an unfair method of competition. The Utah state trade commissionshall have jurisdiction over violations and may proceed against a violator
as provided by the trade commission act. The trade commission may institute
an investigation upon receiving an informal complaint from a person who
claimsto have been injured by the violation of this part. Upon receiving a
sworncomplaint from a person claiming to be injured by a violation of this
part, the trade commission must institute an investigation. If evidence of a
violationis found by the commission or is produced by the complainant, the
commissionmust take appropriate enforcement proceedings as provided in the
trade commission act.
History: C. 1953, 76-10-1009, enacted by
L 1973,ch. 196, § 76-10-1009.

Trade Commission. - See note under
same catchline following§ 76-10-1008.

COLLATERAL REFERENCES

Am.Jur. 2d. - 74 Am. Jur. 2d Trademarks
and Tradenames § 87.
C.J.S. - 87 C.J.S. Trade-Marks, Trade-

Names, and Unfair Competition § 136.
Key Number11. - Trade Regulation e=> 462.

76-10-1010. Action by law enforcement
plaints.

agencies

on com-

Nothingin this part providing for enforcement by the trade commission shall
be construed to deprive law enforcement agencies from assuming jurisdiction
and acting upon a proper complaint as provided by law.
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History: C. 1953, 76-10-1010, enacted by
L. 1973, ch. 196, § 76-10-1010.

Trade Commission. - See note under
same catchline following § 76-10-1008.

PART 11

GAMBLING
76-10-1101.

Definitions.

For the purpose of this part:
(1) "Gambling'' means risking anything of value for a return or risking
anything of value upon the outcome of a contest, game, gaming scheme, or
gaming device when the return or outcome is based upon an element of
chance and is in accord with an agreement or understanding that someone
will receive something of value in the event of a certain outcome, and
gambling includes a lottery; gambling does not include:
(a) a lawful businei,s transaction, or
(b) playing an amusement device that confers only an immediate
and unrecorded right of replay not exchangeable for value.
(2) "Lottery" means any scheme for the disposal or distribution of
property by chance among persons who have paid or promised to pay any
valuable consideration for the chance of obtaining property, or portion ofit,
or for any share or any interest in property, upon any agreement,
understanding, or expectation that it is to be distributed or disposed ofby
lot or chance, whether called a lottery, raflle, or gift enterprise, or by
whatever name it may be known.
(3) "Gambling bet" means money, checks, credit, or any other representation of value.
(4) "Gambling device or record" means anything specifically designed
for use in gambling or used primarily for gambling.
(5) "Gambling proceeds" means anything of value used in gambling.
History: C. 1953, 76-10-1101, enacted by
L. 1973, ch. 196, § 76-10-1101.

Cross-References. - Legislature not to authorize lottery, Utah Const., Art. VI, § 27.

NOTES TO DECISIONS
ANALYSIS

Lottery.
Valuable consideration.

Lottery.
Giving of automobile to one holding winning
ticket of admission to celebration or fair, winning ticket to be determined by lot or chance,
was "lottery"; court would leave parties where
it found them and would aid neither. Blair v.
Lowham, 73 Utah 599, 276 P. 292 (1929).

cally and directly requires payment or promise
of "any valuable consideration for the chanceof
obtaining property," a "lottery" does not exist
merely by virtue of presence of valuable consideration flowing to or from any element in the
transaction; thus, grocery store's bingo game
did not constitute an illegal lottery where participants acquired chance to win by giving no
more than mere request for a card. Albertson's,
Inc. v. Hansen, 600 P.2d 982 (Utah 1979).

Valuable consideration.
Since Subsection (2) of this section specifi-
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COLLATERAL REFERENCES
Utah Law Review. - Recent Developments
in Utah Law, 1980 Utah L. Rev. 649.
Am. Jur. 2d. - 38 Am. Jur. 2d Gambling
§ 5.
C.J.S. - 54 C.J.S. Lotteries § 2.
A.L.R.- Constitutionality of statutes providing for destruction of gambling devices, 14
A.L.R.3d366.
Validity and construction of statute exemptinggamblingoperations carried on by religious,
charitable, or other nonprofit organizations
fromgeneral prohibitions against gambling, 42
A.L.R.3d663.
Validity,construction, and application of stat-

utes or ordinances involved in prosecutions for
transmission of wagers or wagering information related to bookmaking, 53 A.L.R.4th 801.
Private contests and lotteries: entrants'
rights and remedies, 64 A.L.R.4th 1021.
Validity, construction, and application of statute or ordinance prohibiting or regulating use
of messenger services to place wagers in parimutuel pool, 78 A.L.R.4th 483.
Validity, construction, and application of statute or ordinance prohibiting or regulating use
or occupancy of premises for bookmaking or
pool selling, 82 A.L.R.4th 356.
Key Numbers. - Lotteries <S=>3.

76-10-1102. Gambling.
(1) A person is guilty of gambling if he:
(a) participates in gambling, or
(b) knowingly permits any gambling to be played, conducted, or dealt
upon or in any real or personal property owned, rented, or under the
control of the actor, whether in whole or in part.
(2) Gambling is a class B misdemeanor, provided, however, that any person
who is twice convicted under this section shall be guilty of a class A
misdemeanor.
History: C. 1953, 76-10-1102, enacted by
L. 1973, ch. 196, § 76-10-1102.
NOTES TO DECISIONS
billiards, bowling and other games in which
skill is predominating element. D'Orio v.
Startup Candy Co., 71 Utah 410, 266 P. 1037,
60 A.L.R. 338 (1928).

ANALYSIS

Elements.
Ticketpool.
Validityof agreements.
Elements.
Under former § 76-27-1, offense was complete if game was played, carried on, or conducted in any house, street, or alley, or other
place,public or private; it was sufficient that it
was played only once or for any indefinite
length of time, if played for money, credit or
other representative or thing of value. State v.
Poulis,45 Utah 340, 145 P. 1044 (1915).
It was games of chance that Legislature
intended to prohibit and not chess, checkers,

Ticket pool.
Agreement to pool lottery tickets to enable
participants to share equally, in event that any
of them held winning ticket, violated former
§ 76-27-11. Blair v. Lowham, 73 Utah 599, 276
P. 292 (1929).
Validity of agreements.
Agreements in violation of former lottery law
were unenforceable. Blair v. Lowham, 73 Utah
599, 276 P. 292 (1929).

COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Gambling
§ 119.
C.J.S. - 38 C.J.S. Gaming § 96.
A.L.R.- Gambling in private residence as
prohibitedor permitted by anti-gambling laws,
27 A.L.R.3d 1074.

Promotion schemes of retail stores as criminal offense under anti-gambling laws, 29
A.L.R.3d 888.
Validity of statute or ordinance prohibiting or
regulating bookmaking or pool selling, 80
A.L.R.4th 1079.
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76-10-1103

Key Numbers. - Gaming e=- 75(1).

76-10-1103.

Gambling fraud.

(1) A person is guilty of gambling fraud if he participates in gambling and
wins or acquires to himself or another any gambling proceeds when he knows
he has a lesser risk of losing or greater chance of winning than one or more of
the other participants, and the risk is not known to all participants.
(2) A person convicted of gambling fraud shall be punished as in the case of
theft of property of like value.
History: C. 1953, 76-10-1103, enacted by
L. 1973, ch. 196, § 76-10-1103.

76-10-1104.

Cross-References.-Theft,
offenses, § 76-6-412.

classification of

Gambling promotion.

(1) A person is guilty of gambling promotion ifhe derives or intends to derive
an economic benefit other than personal winnings from gambling and:
(a) he induces or aids another to engage in gambling; or
(b) he knowingly invests in, finances, owns, controls, supervises, manages, or participates in any gambling.
(2) Gambling promotion is a class B misdemeanor, provided, however that
any person who is twice convicted under this section shall be guilty of a felony
of the third degree.
History: C. 1953, 76-10-1104, enacted by
L. 1973, ch. 196, § 76-10-1104; 1991, ch. 241,
§ 104.

Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted
"class B" for "class A" in Subsection (2).

COLLATERAL
REFERENCES
Am. Jur. 2d. - 38 Am. Jur. 2d Gambling
119.
C.J.S. - 54 C.J.S. Lotteries§ 22.
A.L.R. - Validity, construction, and application of statute or ordinance prohibiting or regulating use of messenger services to place wa§

76-10-1105.

Possessing

gers in pari-mutuel pool, 78 A.L.R.4th 483.
Construction and application of statute or
ordinance prohibiting or regulating bookmaking or pool selling, 84 A.L.R.4th 740.
Key Numbers. - Lotteries e=> 21.

a gambling device or record.

(1) A person is guilty of possessing a gambling device or record if he '
knowingly possesses it with intent to use it in gambling.
(2) Possession of a gambling device or record is a class B misdemeanor,
provided, however, that any person who is twice convicted under this section
shall be guilty of a class A misdemeanor, and any person who is convicted three
or more times under this section shall be guilty of a felony of the third degree.
History: C. 1953, 76-10-1105, enacted by
L. 1973, ch. 196, § 76-10-1105.
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COLLATERAL REFERENCES

A.L.R.- Paraphernalia or appliances used
forrecording gambling transactions or receivingor furnishing gambling information as gaming "devices"within criminal statute or ordinance,1 AL.R.3d 726.

Validity, construction, and application of statutes or ordinances involved in prosecutions for
possession of bookmaking paraphernalia, 51
A.L.R.4th 796.

76-10-1106. Duty of prosecuting attorney or law enforcement officer to prosecute offenses.
All prosecuting attorneys, sheriffs, constables, and peace officers who have
reasonablecause to believe any person has violated any provisions of this part
shall diligently prosecute those persons.
History: C. 1953, 76-10-1106, enacted by
L 1978, ch. 196, § 76-10-1106; 1990, ch. 118,

I 3.

76-10-1107. Seizure and sale of devices or equipment used
for gambling.
(1) Whenever any magistrate shall determine that any devices or equipmentis used or kept for the purpose of being used for gambling, the magistrate
may authorize the county commissioner [commission] of the county wherein
the seizure occurred, in conjunction with the sheriff, or if the seizure occurred
withinthe limits of an incorporated city or town, may authorize its governing
body,in conjunction with its chief law enforcement officer, to seize the devices
and sell them for the best price obtainable. The sale must be made to a person
ofgoodcharacter and repute who is a bona fide resident of a state where it is
lawfulto use the equipment. The officials conducting the sale shall place the
equipmenton a public carrier, properly consigned to the purchaser at the place
ofhis residence.
(2) The proceeds of any sale shall be paid into the treasury, for welfare
purposesonly, of the county or political unit conducting the sale.
(3) If no sale is consummated within ninety days of the authorization
therefor,the devices or equipment shall be destroyed under the direction of the
magistrate.
mstory: C. 1953, 76-10-1107, enacted

by

L.1978, ch. 196, § 76-10-1107.
COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Gambling
§ 174.
C.J.S. - 38 C.J.S. Gaming § 79.

viding for destruction of gambling devices, 14
A.L.R.3d 366.
Key Numbers. - Gaming <S=a61.

AL.R. - Constitutionality of statutes pro-

76-10-1108. Seizure and disposition
proceeds.

of gambling debts or

(1) At the commencement of any prosecution for a violation of this part, any
gambling bets or gambling proceeds which are reasonably identifiable as
423
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having been used or obtained in violation of this part may be seized and they
shall be held pending the disposition of the proceedings. At the conclusion of
the proceedings, any person who is found guilty of a violation of this part shall
forfeit any sums held by the court which were acquired or being used in
violation of this part. Any sums not identifiable, or in the event the individual
is found not guilty, the sums shall be returned to him.
(2) A commencement of prosecution shall occur upon arrest, issuance of a
complaint, or indictment, which ever occurs first.
(3) All sums forfeited under this section shall be paid into the treasury of the
county or political unit conducting the prosecution.
History: C. 1953, 76-10-1108, enacted by
L. 1973, ch. 196, § 76-10-1108.

Cross-References. - Attachment, Rules of
Civil Procedure, Rule 64C.

COLLATERAL REFERENCES
Am. Jur. 2d. -

38 Am. Jur. 2d Gambling

C.J.S. - 54 C.J.S. Lotteries §§ 20, 21.
Key Numbers. - Lotteries <S=>18.

§ 179.

76-10-1109. Confidence
- Description

game - Punishment
in charge.

as for theft

(1) Any person who obtains or attempts to obtain from any other person any
money or property by any means, instrument or device commonly called a
confidence game shall be punished as in the case of theft of property of like
value.
(2) In every indictment, information, or complaint under this section, it
shall be deemed and held a sufficient description of the offense to charge that
the accused did, on, ____
(insert the date) unlawfully and knowingly
obtain or attempt to obtain (as the case may be) from ___
_, (insert the
name of the person or persons defrauded or attempted to be defrauded) his
money or property (as the case may be) by means and by use of a confidence
game.
History: C. 1953, 76-10-1109, enacted by
L. 1973, ch. 196, § 76-10-1109.

Cross-References. -Theft,
offenses, § 76-6-412.

classificationof

COLLATERAL REFERENCES
Am. Jur. 2d. tenses§ 88.

32 Am. Jur. 2d False Pre-

C.J.S. - 35 C.J.S. False Pretenses§ 39.
Key Numbers. - False Pretenses <S:o26.

PART 12
PORNOGRAPHIC AND HARMFUL MATERIALS AND
PERFORMANCES
76-10-1201.

Definitions.

For the purpose of this part:
(1) "Material" means anything printed or written or any picture,
drawing, photograph, motion picture, or pictorial representation, or any
statue or other figure, or any recording or transcription, or any mechani424
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cal, chemical, or electrical reproduction, or anything which is or may be
used as a means of communication. Material includes undeveloped photographs, molds, printing plates, and other latent representational objects.
(2) "Performance" means any physical human bodily activity, whether
engaged in alone or with other persons, including but not limited to
singing, speaking, dancing, acting, simulating, or pantomiming.
(3) "Distribute" means to transfer possession of materials whether with
or without consideration.
(4) "Knowingly" means an awareness, whether actual or constructive, of
the character of material or of a performance. A person has constructive
knowledge if a reasonable inspection or observation under the circumstances would have disclosed the nature of the subject matter and if a
failure to inspect or observe is either for the purpose of avoiding the
disclosure or is criminally negligent.
(5) "Exhibit" means to show.
(6) "Nudity" means the showing of the human male or female genitals,
pubic area, or buttocks, with less than an opaque covering, or the showing
of a female breast with less than an opaque covering, or any portion
thereof below the top of the nipple, or the depiction of covered male
genitals in a discernably turgid state.
(7) "Sexual conduct"means acts of masturbation, sexual intercourse, or
any touching of a person's clothed or unclothed genitals, pubic area,
buttocks, or, if the person is a female, breast, whether alone or between
members of the same or opposite sex or between humans and animals in
an act of apparent or actual sexual stimulation or gratification.
(8) "Sexual excitement" means a condition of human male or female
genitals when in a state of sexual stimulation or arousal, or the sensual
experiences of humans engaging in or witnessing sexual conduct or nudity.
(9) "Sado-masochistic abuse" means flagellation or torture by or upon a
person who is nude or clad in undergarments, a mask, or in a revealing or
bizarre costume, or the condition of being fettered, bound, or otherwise
physically restrained on the part of one so clothed.
(10) "Minor" means any person less than eighteen years of age.
(11) "Harmful to minors" means that quality of any description or
representation, in whatsoever form, of nudity, sexual conduct, sexual
excitement, or sado-masochistic abuse when it:
(i) Taken as a whole, appeals to the prurient interest in sex of
minors;
(ii) Is patently offensive to prevailing standards in the adult
community as a whole with respect to what is suitable material for
minors; and
(iii) Taken as a whole, does not have serious value for minors.
Serious value includes only serious literary, artistic, political or
scientific value for minors.
(12) "Contemporary community standards" means those current standards in the vicinage where an offense alleged under this act has occurred,
is occurring, or will occur.
(13) "Public place" includes a place to which admission is gained by
payment of a membership or admission fee, however designated, notwithstanding its being designated a private club or by words of like import.
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History: C. 1953, 76-10-1201, enacted by
L.1975,ch.49,§
3;1977,ch.92,§
3.
Repeals and Reenactments. - Laws

1975, ch. 49, § 3, repealed former§ 76-10-1201
(L. 1973, ch. 196, § 76-10-1201), defining
terms, and enacted present § 76-10-1201.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Contemporary community standards.

Constitutionality.
Former statute which defined "obscene" was
not impermissibly vague or overbroad in its
definition so as to be unconstitutional on its
face even though it did not incorporate all
Supreme Court decisions; statute gave adequate notice and warning of what conduct was
prohibited and contained essential standards
for obscenity. Gordon v. Christenson, 317 F.
Supp. 146 (D. Utah 1970).
This section is not unconstitutionally vague
or overbroad. State v. Haig, 578 P.2d 837 (Utah
1978).

Where defendant was convicted of violating
§ 76-10-1206 for showing "harmful material"to
minors, it was held that phrase "prurient interest in sex of minors" in this statute was not
unconstitutionally vague. State v. Burke, 675
P.2d 1198 (Utah 1983).

Contemporary community standards.
This section does not require the application
of a state-wide standard, and a jury instruction
limiting community standards to the jurisdictional area from which the jury was drawn was
valid. State v. International Amusements, 565
P.2d 1112 (Utah 1977), cert. denied, 434 U.S.
1023, 98 S. Ct. 750, 54 L. Ed. 2d 771 (1978).

COLLATERAL REFERENCES

Utah Law Review. - "He That Hath Eyes
to See, Let Him See"; He That Is Offended, Let
Him Look the Other Way- Obscenity Law and
Artistic Expression, 1972 Utah L. Rev. 503.
Utah Legislative Survey - 1975, 1975 Utah
L. Rev. 790.
Brigham Young Law Review. - Miller v.

76-10-1202.

California Revisited: An Empirical Note, 1981
B.Y.U. L. Rev. 247.
Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency, and Obscenity § 3.
C.J.S. - 67 C.J.S. Obscenity §§ 2, 3.
Key Numbers. - Obscenity cs=2.

Repealed.

Repeals. - Section 76-10-1202 (L. 1973, ch.
196, § 76-10-1202), containing definitions of
material harmful to minors, was repealed by

Laws 1975, ch. 49, § 7. For present provisions,
see § 76-10-1201.

76-10-1203. Pornographic material or performance
pert testimony not required.

- Ex•

(1) Any material or performance is pornographic if:
(a) The average person, applying contemporary community standards,
finds that, taken as a whole, it appeals to prurient interest in sex;
(b) It is patently offensive in the description or depiction of nudity, •
sexual conduct, sexual excitement, sado-masochistic abuse, or excretion;
and
(c) Taken as a whole it does not have serious literary, artistic, political
or scientific value.
(2) In prosecutions under this part, where circumstances of production,
presentation, sale, dissemination, distribution, exhibition, or publicity indicate .
that the matter is being commercially exploited by the defendant for the sake
of its prurient appeal, this evidence is probative with respect to the nature of ,
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the matter and can justify the conclusion that, in the context in which it is
used,the matter has no serious literary, artistic, political, or scientific value.
(3) Neither the prosecution nor the defense shall be required to introduce
expertwitness testimony as to whether the material or performance is or is not
harmful to adults or minors or is or is not pornographic, or as to any element
of the definition of pornographic, including contemporary community standards.
History: C. 1953, 76-10-1203, enacted by
L. 1973, ch. 196, § 76-10-1203; 1975, ch. 49,
§ 1; 1977, ch. 92, § 4.
NOTES TO DECISIONS
.ANALYSIS

Constitutionality.
Badfaith prosecution.
Communitystandards.
Constitutionality.
This section is not an abridgment of freedom
of speech, and does not conflict with the First
Amendmentof the U.S. Constitution. State v.
Phillips,540 P.2d 936 (Utah 1975).
This section is not unconstitutional for
vagueness;it is sufficiently specific and meaningful to meet the requirement that persons
withan ordinary sense of decency and morality,
desiringto know what the law is and abide by
it, would have no difficulty in understanding
the requirements of the law. State v. Phillips,
540P.2d 936 (Utah 1975).
This section is not unconstitutionally vague
or overbroad. State v. Haig, 578 P.2d 837 (Utah
1978).

Badfaith prosecution.
Fact that record showed hesitancy on part of
countyattorney before bringing prosecution for

violation of obscenity statute did not establish
that plaintiffs were prosecuted in bad faith or
under unconstitutional application of statute,
since they had failed to show that prosecuting
authorities brought charges only to discourage
exercise of protected rights. Gordon v. Christenson, 317 F. Supp. 146 (D. Utah 1970).
Community standards.
In view of Subsection (3) of this section, it
was not error for court to interrupt defense
counsel's summation to jury to make clear that
neither prosecution nor defense was required to
present evidence of community standards,
where counsel was telling jurors, in effect, that
the prosecution had failed to sustain its burden
of proving community standards. State v.
Piepenburg, 602 P.2d 702 (Utah 1979).
Defendant charged and tried for a violation of
§ 76-10-1204 is not entitled to a jury instruction requiring the jury to find that the prosecution has proven a community standard beyond
a reasonable doubt, and to determine if the
community could reach a consensus on the
issue, or to return a verdict of not guilty. State
v. Taylor, 664 P.2d 439 (Utah 1983).

COLLATERAL REFERENCES
Utah Law Review. - Comment, State v.
Rabe: No Preseizure Adversary Hearing Required Under Nuisance Theory of Obscenity,
1971Utah L. Rev. 582.
The Regulation and Trial of Obscenity in
Utah: Questions Raised by State v. Piepenburg,1978 Utah L. Rev. 375.
Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency,and Obscenity § 11.

76-10-1204. Distributing

C.J.S. - 67 C.J.S. Obscenity § 22.
A.L.R. - Modern concept of obscenity, 5
A.L.R.3d 1158.
Validity of procedures designed to protect the
public against obscenity, 5 A.L.R.3d 1214.
Operation of nude-model photographic studio
as offense, 48 A.L.R.3d 1313.
Key Numbers. - Obscenity ti:a> 15.

pornographic

material.

(1) A person is guilty of distributing pornographic material when he
knowingly:
(a) sends or brings any pornographic material into the state with intent
to distribute or exhibit it to others;
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(b) prepares, publishes, prints, or possesses any pornographic material
with intent to distribute or exhibit it to others;
(c) distributes or offers to distribute, exhibits or offers to exhibit any
pornographic material to others;
(d) writes, creates, or solicits the publication or advertising of pornographic material;
(e) promotes the distribution or exhibition of material he represents to
be pornographic; or
(f) presents or directs a pornographic performance in any public place
or any place exposed to public view or participates in that portion of the
performance which makes it pornographic.
(2) Each distributing of pornographic material as defined in Subsection (1)
is a separate offense.
(3) It is a separate offense under this section for:
(a) each day's exhibition of any pornographic motion picture film; and
(b) each day in which any pornographic publication is displayed or
exhibited in a public place with intent to distribute or exhibit it to others.
(4) Each separate offense under this section is a class A misdemeanor
punishable by:
(a) a minimum mandatory fine of not less than $100 plus $10 for each
article exhibited up to the maximum allowed by law; and
(b) incarceration, without suspension of sentence in any way, for a term
of not less than seven days, notwithstanding any provisions of Section
77-18-1.
(5) If a defendant has already been convicted once under this section, each
separate further offense is a third degree felony punishable by a minimum
mandatory fine of not less than $1,000 plus $10 for each article exhibited up to
the maximum allowed by law and by incarceration, without suspension of
sentence in any way, for a term of not less than 30 days. This subsection
supersedes Section 77-18-1.
History: C. 1953, 76-10-1204, enacted by
L. 1973, ch. 196, § 76-10-1204; 1975, ch. 49,
§ 4;1977,ch.92,§
5;1989,ch.187,§
6;1990,
ch. 93, § 39; 1990, ch. 163, §§ 6, 7.

Cross-References. - Distribution and exhibition of motion picture films, § 76-10-1216
et seq.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Burden of proof.
Jury instructions.
Scienter.
Constitutionality.
This section is not unconstitutionally vague
or overbroad. State v. Haig, 578 P.2d 837 (Utah
1978); State v. Pierren, 583 P.2d 69 (Utah
1978); State v. Eagle Book, Inc., 583 P.2d 73
(Utah 1978).
Imposing mandatory seven-day jail sentence
on a ticket taker at a movie theater, who knew
movie was pornographic, upon her guilty plea
to an information charging a violation of this
section was not an unconstitutionally dispro-

portionate sentence and did not constitute cruel
and unusual punishment in violation of state or
federal constitutions; did not violate equal protection of laws; and did not violate free speech
rights of First Amendment of federal constitution. State v. Amicone, 689 P.2d 1341 (Utah
1984).
Burden of proof.
In a prosecution under this section, the state
has the burden of showing that the involved
material has violated the community standards. State v. Taylor, 664 P.2d 439 (Utah
1983).
Jury instructions.
Defendant charged and tried for a violation of
this section is not entitled to a jury instruction
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requiring the jury to find that the prosecution
has proven a community standard beyond a
reasonabledoubt, and to determine if the communitycould reach a consensus on the issue, or
to return a verdict of not guilty. State v. Taylor,
664P.2d 439 (Utah 1983).

76-10-1206

Scienter.
Scienter is a required element of the crime of
distributing pornographic material. State v. International Amusements, 565 P.2d 1112 (Utah
1977), cert. denied, 434 U.S. 1023, 98 S. Ct. 750,
54 L. Ed. 2d 771 (1978).

COLLATERAL REFERENCES

Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency,and Obscenity § 20.
C.J.S. - 67 C.J.S. Obscenity§ 16.
A.L.R.- Pornoshops or similar places dis-

76-10-1205. Inducing
rial.

seminating obscene materials as nuisance, 55
A.L.R.3d 1134.
Key Numbers. - Obscenity~ 7.

acceptance

of pornographic

mate-

(1) A person is guilty of inducing acceptance of pornographic material when
he knowingly:
(a) requires or demands as a condition to a sale, allocation, consignment, or delivery for resale of any newspaper, magazine, periodical, book,
publication, or other merchandise that the purchaser or consignee receive
any pornographic material or material reasonably believed by the purchaser or consignee to be pornographic; or
(b) denies, revokes, or threatens to deny or revoke a franchise, or to
impose any penalty, financial or otherwise, because of the failure or refusal
to accept pornographic material or material reasonably believed by the
purchaser or consignee to be pornographic.
(2) A violation of this section is a class A misdemeanor punishable by a fine
of not less than $500 and by incarceration, without suspension of sentence in
any way, for a term of not less than 14 days. This subsection supersedes
Section 77-18-1.
History: C. 1953, 76-10-1205, enacted by
L. 1973, ch. 196, § 76-10-1205; 1975, ch. 49,

§ 5; 1977, ch. 92, § 6; 1989, ch.187, § 7; 1990,
ch. 163, §§ 8, 9.

COLLATERAL REFERENCES

Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency,and Obscenity § 20.

C.J.S. - 67 C.J.S. Obscenity § 16.
Key Numbers. - Obscenity ~ 7.

76-10-1206. Dealing in harmful material to a minor.
(1) A person is guilty of dealing in harmful material when, knowing that a
person is a minor, or having failed to exercise reasonable care in ascertaining
the proper age of a minor, he:
(a) knowingly distributes or offers to distribute, exhibits or offers to
exhibit any harmful material to a minor;
(b) produces, presents, or directs any performance before a minor,
harmful to minors, or participates in any performance before a minor,
harmful to minors; or
(c) falsely pretends to be the parent or legal guardian of a minor and
thereby causes the minor to be admitted to an exhibition of any harmful
material.
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(2) (a) This section does not prohibit any parent or legal guardian from
distributing any harmful material to his minor child or ward or from
permitting his minor child or ward to attend an exhibition of any harmful
material if the minor child or ward is accompanied by him.
(b) This section does not prohibit a person from exhibiting any harmful
material to a minor child who is accompanied by his parent or legal
guardian or by any person whom he reasonably believes to be the parent
or legal guardian of that child.
(3) Each separate offense under this section is a third degree felony
punishable by a minimum mandatory fine of not less than $300 plus $10 for
each article exhibited up to the maximum allowed by law and by incarceration,
without suspension of sentence in any way, for a term of not less than 14 days.
This subsection supersedes Section 77-18-1.
(4) If a defendant has already been convicted once under this section, each
separate further offense is a second degree felony punishable by a minimum
mandatory fine of not less than $5,000 plus $10 for each article exhibited up to
the maximum allowed by law and by incarceration, without suspension of •
sentence in any way, for a term of not less than one year. This subsection
supersedes Section 77-18-1.
History: C. 1953, 76-10-1206, enacted by
L. 1973, ch. 196, § 76-10-1206; 1975, ch. 49,

§ 6; 1989, ch. 187, § 8; 1990, ch. 163, §§ 10,

11.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Evidence.
-Sufficient.
Cited.

Constitutionality.
In prosecution violating this statute by showing "harmful material" to minors, it was held
that phrase "prurient interest in sex of minors"
in § 76-10-1201 was not unconstitutionally

vague. State v. Burke, 675 P.2d 1198 (Utah
1983).
Evidence.
-Sufficient.
Evidence sufficient to support conviction under this section despite contradictory evidence.
See State v. Vigil, 840 P.2d 788 (Utah Ct. App.
1992).

Cited in England v. Hendricks, 880 F.2d 281
(10th Cir. 1989).

COLLATERAL REFERENCES

Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency, and Obscenity § 11.
C.J.S. - 67 C.J.S. Obscenity § 16.
A.L.R. - Validity, construction, and effect of

76-10-1206.5.

statutes or ordinances prohibiting sale of obscene material to minors, 93 A.L.R.3d 297.
Key Numbers. - Obscenity cS=>2.

Repealed.

Repeals. - Section 76-10-1206.5 (L. 1979,
ch. 81, § 1; 1981, ch. 96, § 1), relating to sexual

exploitation of minors, was repealed by Laws
1983, ch. 87, § 2. See § 76-5a-1 et seq.
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76-10-1207. Use of real property by tenant or occupant Voiding of lease - Allowance of such use by
owner or lessor.
(1) If a tenant or occupant of real property uses this property for an activity
forwhich he or his employee is convicted under any provision of this part, the
convictionmakes void the lease or other title under which he holds at the
optionof the fee owner or any intermediate lessor; and 10 days after the fee
owner or any intermediate lessor gives notice in writing to the tenant or
occupantthat he is exercising the option, the right of possession to the property
reverts in the person exercising the option. This option does not arise until all
avenues of direct appeal from the conviction have been exhausted or abandonedby the tenant or occupant, or his employee.
(2) It shall be unlawful for a fee owner or intermediate lessor of real
property to knowingly allow this property to be used for the purpose of
distributing or exhibiting pornographic materials, or for pornographic performances,by a tenant or occupant if the tenant or occupant, or his employee, has
beenconvicted under any provision of this part of an offense occurring on the
sameproperty and all avenues of direct appeal from the conviction have been
exhausted or abandoned.
(a) "Allow'' under this Subsection (2) means a failure to exercise the
option arising under Subsection (1) within 10 days after the fee owner or
lessor receives notice in writing from the county attorney of the county
where the property is situated, or if situated in a city of the first or second
class, from the city attorney of that city, that the property is being used for
a purpose prohibited by this Subsection (2).
(b) A willful violation of this Subsection (2) is a class A misdemeanor
and any fine assessed, if not paid within 30 days after judgment, shall
become a lien upon the property.
(3) Any tenant or occupant who receives a notice in writing that the fee
owneror intermediate lessor is exercising the optioh provided by Subsection
(1)and who does not quit the premises within 10 days after the giving of that
noticeis guilty of a class A misdemeanor.
History: C. 1953, 76-10-1207, enacted by
L. 1977,ch. 92, § 7.
Repeals and Reenactments. - Laws
1977,ch. 92, § 7 repealed former§ 76-10-1207

(L. 1973, ch. 196, § 76-10-1207), prohibiting
allowing property or land to be used for lewdness or obscenity, and enacted present§ 76-101207.

COLLATERAL REFERENCES

Am.Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency,and Obscenity§ 11.

76-10-1207.5. Exemption
grams.

-

Key Numbers. - Obscenity

Corrections

<S=>2.

treatment,

pro-

This part does not apply to the Department of Corrections or any treatment
program by or under contract with the department when the use of sexually
explicitmaterial that is pornographic is limited to the assessment or treatment
of an offender as defined under Section 64-13-1.
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History: C.1953, 76-10-1207.5, enacted by
L.1990,ch.138,§
1.

76-10-1208.

Affirmative defenses.

(1) It is an affirmative defense to prosecution under this part that the
distribution of pornographic material was restricted to institutions or persons
having scientific, educational, governmental, or other similar justification for
possessing pornographic material.
(2) It is not a defense to prosecution under this part that the actor was a
motion picture projectionist, usher, ticket-taker, bookstore employee, or otherwise was required to violate any provision of this part incident to his
employment.
(L. 1973, ch. 196, § 76-10-1208), relating to
affirmative defenses, and enacted present§ 7610-1208.

History: C. 1953, 76-10-1208, enacted by
L. 1977, ch. 92, § 8.
Repeals and Reenactments.
- Laws
1977, ch. 92, § 8 repealed former§ 76-10-1208

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Equal protection.
"Other similar justification."

Constitutionality.
This section is not on its face a denial of equal
protection and was not a denial of equal protection as applied to defendant who did not assert
any affirmative defenses and was thus in no
way prejudiced. Piepenburg v. Cutler, 507 F.
Supp. 1105 (D. Utah 1980), aff'd, 649 F.2d 783
(10th Cir. 1981).
This section is not unconstitutionally vague
nor do its classifications violate equal protection of law. Piepenburg v. Cutler, 649 F.2d 783
(10th Cir. 1981).

Equal protection.
There is clearly a reasonable basis for treating law enforcement or educational institutions
with bona fide pursuits and intentions differently than profit-making commercial ventures
with unlawful pursuits and intentions; thus,
statute did not violate equal protection right of
defendant associated with theater showing allegedly obscene films. State v. Piepenburg, 602
P.2d 702 (Utah 1979).
"Other similar justification."
Phrase "other similar justification" in Subsection (1) of this section is sufficiently clear
that men of common intelligence need not
guess at its meaning. State v. Piepenburg, 602
P.2d 702 (Utah 1979).

COLLATERAL REFERENCES

Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency, and Obscenity § 34.
C.J.S. - 67 C.J.S. Obscenity§§ 25, 26.
A.L.R. - Obscenity prosecutions: statutory
exemption based on dissemination to persons

or entities having scientific, educational, or
similar justification for possession of such materials, 13 A.L.R.5th 567.
Key Numbers. - Obscenity <&=>8.

76-10-1209. Injunctive relief-Jurisdiction-Consent
be sued - Service of process.

to·

(1) The district courts of this state shall have full power, authority, and
jurisdiction, upon application by any county attorney or city attorney within
their respective jurisdictions or the attorney general, to issue any and all
proper restraining orders, preliminary and permanent injunctions, and any
other writs and processes appropriate to carry out and enforce the provisions
of this part. No restraining order or injunction, however, shall issue except
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uponnotice to the person sought to be enjoined. That person shall be entitled
to a trial of the issues commencing within three days after filing of an answer
to the complaint and a decision shall be rendered by the court within two days
after the conclusion of the trial. If a final order or judgment of injunction is
entered against the person sought to be enjoined, this final order or judgment
shall contain a provision directing the person to surrender to the sheriff of the
county in which the action was brought any pornographic material in his
possessionwhich is subject to the injunction; and the sheriff shall be directed
to seize and destroy this material.
(2) Any person not qualified to do business in the state who sends or brings
any pornographic material into the state with the intent to distribute or
exhibit it to others in this state thereby consents that he may be sued in any
proceedingscommenced under this section and therefor appoints the director
of the Division of Corporations and Commercial Code to be the agent upon
whommay be served all legal process against that person. Service of process
shall be made by serving a copy of same upon the director of the Division of
Corporations and Commercial Code or by filing the copy in that office, together
with payment of a fee determined by the division pursuant to Subsection
63-38-3(2).This service shall be sufficient service upon the defendant if:
(a) notice of the service and a copy of the process are within ten days
thereafter sent by mail by the prosecuting attorney to the defendant at the
address of the defendant that appears on any material exhibited or
distributed, and ifno address appears, then the last known address of the
defendant; and
(b) the prosecuting attorney's affidavit of compliance with the provisions of this subsection are attached to the summons. The Division of
Corporations and Commercial Code shall keep a record of all the process
served upon it under this section, showing the day and hour of the service.
Nothing in this subsection shall be construed to limit the operation of Rule
17(e) of the Utah Rules of Civil Procedure.
(3) This section shall not be construed in any way to limit the district courts
in the exercise of their jurisdiction under any other provision of law.
History: C. 1953, 76-10-1209, enacted by
L.1977,ch.92,§ 9;1984,ch.66,§
201;1984
(2nd S.S.), ch. 15, § 135.
Repeals and Reenactments.
- Laws
1977,ch. 92, § 9 repealed former§ 76-10-1209,
as last amended by L. 1975, ch. 49, § 2, relating
to seizure and disposition of prohibited materials, and enacted present§ 76-10-1209.
Compiler's Notes. - The reference in Sub-

section (2) to § 63-38-3(2) should probably now
be to § 63-38-3.2 following 1994 amendments
to Title 63, Chapter 38, moving agency feesetting procedures from the former to the latter
section.
Cross-References. - Division of Corporations and Commercial Code, Title 13, Chapter
la.

COLLATERAL REFERENCES

Am. Jur. 2d. - 50 Am. Jur. 2d Lewdness,
Indecency,and Obscenity § 12.

C.J.S. - 67 C.J.S. Obscenity§ 32.
Key Numbers. - Obscenity e,., 22.

76-10-1210. Local regulation of pornographic
or materials harmful to minors.

materials

(1) It is not the intent of this part to prescribe or limit the regulation of
pornographic materials or materials harmful to minors, and counties, cities,
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and other political subdivisions of the State of Utah are specifically given the
right hereby to further regulate the materials. Specifically, without limitation,
these political subdivisions may further regulate materials by ordinances
relating to zoning, licensing, public nuisances, or relating to a specific type of
business such as adult bookstores or drive-in movies.
(2) It is not the intent of this part to preclude the application of other laws
of the State of Utah to pornographic materials or materials harmful to minors.
Specifically, without limitation, this part is not in derogation of Sections
76-10-803 and 76-10-806.
(3) The commission of a crime under this part shall be deemed to offend
public decency under Section 76-10-803. It is the intent of this part to give the
broadest meaning permissible under the federal and state constitutions to the
words "offends public decency" in Section 76-10-803.
History: C. 1953, 76-10-10, enacted by L.
1973, ch. 196, § 76-10-1210; 1977, ch. 92,
§ 10.

COLLATERAL
REFERENCES
A.L.R. - Validity of ordinances restricting
location of "adult entertainment" or sex-oriented businesses, 10 A.L.R5th 538.

76-10-1211.

Separability

clause.

If any clause, sentence, paragraph, or part of this act [part] or its application
to any person or circumstance ~hall for any reason be adjudged by any court of
competent jurisdiction to be invalid, the judgment shall not affect, impair, or
invalidate the remainder of this act [part] or its application to other persons or
circumstances but shall be confined in its operation to the clause, sentence,
paragraph, persons, or circumstances, or part thereof directly involved in the
controversy in which the judgment shall have been rendered.
History: C. 1953, 76-10-1211, enacted by
L. 1973, ch. 196, § 76-10-1211.

Compiler's Notes. - The bracketed word
"part" was inserted by the compiler.

76-10-1212. Search and seizure -Affidavit - Issuance of·
warrant - Hearing upon claim that material
seized not pornographic - Procedures cumula•
tive.
(1) An affidavit for a search warrant shall be filed with the magistrate
describing with specificity the material sought to be seized. Where practical,
the material alleged to be pornographic shall be attached to the affidavit for
search warrant so as to afford the magistrate the opportunity to examine this
material.
(2) Upon the filing of an affidavit for a search warrant, the magistrate shall
determine, by examination of the material sought to be seized if attached, by
examination of the affidavit describing the material, or by such other manner
or means that he deems necessary, whether probable cause exists to believe
that the material is pornographic and whether probable cause exists for the •
immediate issuance of a search warrant. Upon making this determination, he •
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shall issue a search warrant ordering the seizure of the material described in
the affidavit for a search warrant according to the provisions of the Utah Rules
of Criminal Procedure.
(3) In the event that a search warrant is issued and material alleged to be
pornographicis seized under the provisions of this section, any person claiming
tobe in possession of this material or claiming ownership ofit at the time of its
seizure may file a notice in writing with the magistrate within 10 days after
the date of the seizure, alleging that the material is not pornographic. The
magistrate shall set a hearing within seven days after the filing of this notice,
or at such other time as the claimant might agree. At this hearing evidence
may be presented as to whether there is probable cause to believe the material
seized is pornographic, and at the conclusion of the hearing the magistrate
shall make a further determination of whether probable cause exists to believe
that the material is pornographic. A decision as to whether there is probable
cause to believe the seized material is pornographic shall be rendered by the
court within two days after the conclusion of the hearing. If at the hearing the
magistrate finds that no probable cause exists to believe that the material is
pornographic, then the material shall be returned to the person or persons
from whom it was seized. If the material seized is a film, and the claimant
demonstrates that no other copy of the film is available to him, the court shall
allowthe film to be copied at the claimant's expense pending the hearing.
(4) If a motion to suppress the evidence is granted on the grounds of an
unlawful seizure, the property shall be restored unless it is subject to
confiscation as contraband, in which case it shall not be returned.
(5) Procedures under this section for the seizure of allegedly pornographic
material shall be cumulative of all other lawful means of obtaining evidence as
provided by the laws of this state. Nothing contained in this section shall
prevent the obtaining of allegedly pornographic material by purchase, subpoena duces tecum, or under injunction proceedings as authorized by this act
or by any other provision of law of the State of Utah.
History: C. 1953, 76-10-1212, enacted by
L. 1977, ch. 92, § 11.
Meaning of"this act." - Laws 1977, ch. 92,
entitled "Pornography Amendments," amended

§ 76-10-806, enacted
§ 76-10-808, and
amended and enacted sections throughout this
part. In context, "this act" in Subsection (5)
probably means "this part."

NOTES TO DECISIONS
cert. denied, 800 P.2d 1105 (Utah 1990).

ANALYSIS

Attachment of material.
Hearing not required.
Mass seizures.
Requestfor hearing on seized material.
Validityof warrant.

Attachment of material.
There is no requirement that the alleged
pornographic material always be attached to
the affidavit in support of the search warrant.
This section requires that the material be attached to the search warrant "where practical."
The material need not be attached if the affidavit allows the magistrate an opportunity to
focussearchingly on the question of obscenity.
State v. Moore, 788 P.2d 525 (Utah Ct. App.),

Hearing not required.
It was not error to deny a hearing on the
pornographic nature of the material seized
where the material was not seized because it
was pornographic, but was seized and introduced in support of a criminal charge of sexual
exploitation of a minor because it involved the
use of a minor for a visual recording of simulated sexual conduct; under such circumstances, no prior restraint on expression was
involved. State v. Jordan, 665 P.2d 1280 (Utah
1983), appeal dismissed, 464 U.S. 910, 104 S.
Ct. 270, 78 L. Ed. 2d 249 (1983).
Mass seizures.
This section precludes seizure of more than
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one copy of the same item. Eagle Books, Inc. v.
Ritchie, 455 F. Supp. 64 (D. Utah 1978).

quent preliminary hearing. Piepenburg v. Cutler, 649 F.2d 783 (10th Cir. 1981).

Request for hearing on seized material.
Defendant was not denied any constitutional
rights due to magistrate's failure to view allegedly pornographic films promptly after seizure
at a preliminary hearing where defendant had
not made a specific supported request to have
the films viewed pursuant to this section and
the magistrate did view the films at a subse-

Validity of warrant.
Magistrate may issue search warrant based
solely on affidavit filed with him by an affiant
who has viewed the allegedly obscene film, if
the magistrate searchingly focuses on the obscenity issue before issuing his warrant. State •
v. Piepenburg, 602 P.2d 702 (Utah 1979).

76-10-1213. Corporate defendants
poena duces tecum.

-

Summons

-

Sub-

The attendance in court of a corporation for purposes of commencing or
prosecuting a criminal action against it under this part may be accomplished
by the issuance and service of a summons. A summons shall be issued by a
magistrate if he finds probable cause that material in the possession of the
corporation against which the summons is sought is pornographic, which
finding shall be upon affidavit describing with specificity the material alleged
to be pornographic or in such other manner or means the magistrate deems
necessary. Where practical, the material alleged to be pornographic shall be·
attached to the affidavit so as to afford the magistrate the opportunity to
examine this material. The summons must be served upon the corporation by
delivery of it to an officer, director, managing or general agent, or cashier or'
assistant cashier thereof. The production of material alleged to be pornographic in any proceedings under this part against a corporation may be
compelled by the issuance and service of a subpoena duces tecum. It is not the
intent of this section to prohibit or limit the use of subpoena duces tecum in ,
proceedings against natural persons under this part.
•
History: C. 1953, 76-10-1213, enacted by
L. 1977, ch. 92, § 12.

76-10-1214.

Conspiracy

an offense - Punishment.

(1) A conspiracy of two or more persons to commit any offense proscribed by
this part is a third degree felony punishable for each separate offense by a
minimum mandatory fine of not less than $1,000 and by imprisonment,
without suspension of sentence in any way, for a term of not less than 60 days.
This subsection supersedes Section 77-18-1.
(2) If a defendant has already been convicted once under this section, each '
separate further offense is a second degree felony punishable by a minimum •
mandatory fine of not less than $5,000 and by imprisonment, without suspension of sentence in any way, for a term of not less than one year. This subsection
supersedes Section 77-18-1.
•
History: C. 1953, 76-10-1214, enacted by
L.1977,ch.92,§
13;1989,ch.187,§
9;1990,
ch. 163, §§ 12, 13.
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76-10-1215. Prosecution by county, district, or city attorney - Fines payable to county or city.
Prosecution for violation of any section of this part, including a felony
violation,shall be brought by the county attorney or, if within a prosecution
district, the district attorney of the county where the violation occurs. If the
violationoccurs, however, in a city of the first or second class, prosecution may
bebrought by either the county, district, or city attorney, notwithstanding any
provisionoflaw limiting the powers of city attorneys. All fines imposed for the
violationof this part shall be paid to the county or city of the prosecuting
attorney,as the case may be.
History: C. 1953, 76-10-15, enacted by L.
1977,ch. 92, § 14; 1993, ch. 38, § 81.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or, if
withina prosecution district, the district attorney"in the first sentence and inserted "district"
and made stylistic changes in the second sentence.
Severability Clauses. - Section 15 of Laws

76-10-1216. Distribution
tions.

1977, ch. 92 provides: "If any provision of this
act [which amended and enacted sections
throughout this part], or the application of any
provision is held invalid, the remainder of this
act shall not be affected thereby."
Cross-References. - Abatement of public
nuisances by county or city attorney, § 76-10806.

of motion picture films - Defini-

As used in this act:
(1) "Exhibit" means to show in a public place or in a place where the
public is admitted, whether or not an admission fee is charged.
(2) "Distributor" means any person from which a film is acquired by
sale, lease, loan, or any other means, directly or indirectly, for the purpose
of exhibiting it in this state or elsewhere but shall not include any person
whose function with respect to any film is limited to the transportation or
storage thereof.
(3) "Film" means what is usually known as a motion picture film and
which is intended to be shown commercially for profit by devices of any
kind whatsoever.
(4) "Person"includes a natural person, firm, association, partnership, or
corporation.
(5) "Public place" includes any place to which admission is gained by
payment of a membership or admission fee, however designated, notwithstanding it is designated as a private club or by words of like import.
History:L. 1977, ch. 93, § 1.
Meaningof "this act." - Laws 1977, ch. 93
enacted§§ 76-10-1216 to 76-10-1226.

76-10-1217. Intent to prevent commercial distribution
and exhibition of pornographic films - Local
regulation and other laws not limited.
(1) It is the intent of this act to prevent the commercial distribution and
exhibitionof films in this state which are pornographic. There is substantial
evidencethat elements of organized crime have engaged to an increasing
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degree in the production and distribution of such films and, therefore, it is the
further intent of this act to facilitate the criminal prosecution of distributors of
pornographic films.
(2) It is not the intent of this act to limit the regulation of films by counties,
cities, towns, and other political subdivisions within the state, and these
subdivisions are specifically given the right by this act to further regulate
films. Nor is it the intent of this act to limit or abridge the power to otherwise
prosecute violations of any other provisions oflaw including, but not limited to,
those provisions of Title 76, Chapter 10, Part 12.
History: L. 1977, ch. 93, § 2.
Meaning of "this act." - See note under
same catchline following § 76-10-1216.

76-10-1218. Qualification for exhibition
of films required.

and distribution

No person shall distribute any film for exhibition in this state unless that
person is first qualified to do so nor exhibit any film in this state which was not
acquired for exhibition, directly or indirectly, from a distributor qualified to
distribute films in this state.
History: L. 1977, ch. 93, § 3.

76-10-1219. Qualification for distribution of films - Cor- '
porations and others to file statements.
(1) A distributor which is a corporation shall be qualified to distribute films
within this state if:
(a) it is a domestic corporation in good standing or a foreign corporation
authorized to transact business in this state;
(b) it has filed with the Division of Corporations and Commercial Code
a statement upon forms prescribed and furnished by that office, signed
and verified on behalf of the corporation by an officer qualified and
authorized to bind the corporation for such purpose, a statement indicating that it desires to be qualified to distribute films in this state and that
it submits itself to the jurisdiction and laws of this state relating thereto
and, further, indicating the following:
(i) the address of its principal office;
(ii) the name under which it wishes to distribute films in this state;
(iii) the names and addresses of all directors and officers;
(iv) the address of the registered office in this state; and
(v) the name of its registered agent in this state;
(c) it files a current statement on or before March 1 of each year
thereafter indicating that information specified in Subsection (b) of this
Subsection (1) in the manner provided therein.
(2) A distributor which is not a corporation shall be qualified to distribute
films within this state if:
(a) it has and continuously maintains a registered office in this state;
(b) it has a registered agent whose business address is at that registered office and which is either an individual residing and domiciled in this
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state, a domestic corporation in good standing, or a foreign corporation
authorized to transact business in this state;
(c) it has filed with the Division of Corporations and Commercial Code
a statement, upon forms prescribed and furnished by that office, signed
and verified, indicating that it desires to be qualified to distribute films in
this state and that it submits itself to the jurisdiction and laws of this state
relating thereto and, further, indicating the following:
(i) the address of its principal office;
(ii) the name under which it wishes to distribute films in this state;
(iii) the names and address of each partner or the sole proprietor,
owning the distributorship;
(iv) the address of its registered office in this state; and
(v) the name of its registered agent in this state;
(d) it files a current statement on or before March 1 of each year
thereafter indicating that information specified in Subsection (b) of this
Subsection (2) in the manner provided therein.
(3) The Division of Corporations and Commercial Code shall keep a record
ofall processes, notices and demands served upon it pursuant to this section,
together with the time of such service and its action relating thereto.
(4) This section shall not affect the right to serve any process, notice, or
demand,required or permitted by law to be served upon a distributor, in any
other manner provided by law.
History: L. 1977, ch. 93, § 4; 1984, ch. 66,
§ 202.

Cross-References. -

tions and Commercial Code, Title 13, Chapter
la.

Division of Corpora-

76-10-1220. Change of registered office or agent by film
distributor - Resignation of registered agent.
(1) A distributor qualified to distribute films in this state may change its
registered office or registered agent by filing with the Division of Corporations
and Commercial Code a statement setting forth:
(a) the name of the distributor;
(b) the address of its present registered office;
(c) the name of its present registered agent; and
(d) the address of the new registered office or name of the new
registered agent.
(2) The statement provided for in this section must be signed, verified, and
filedin the same manner as specified in Section 76-10-1219.
(3) If the Division of Corporations and Commercial Code finds that the
statement conforms to the provisions of this act, it shall file the statement in
its officeand the change in the registered office or agent shall thereupon take
effect.
(4) Any registered agent may resign that position by filing a signed and
verified notice of that resignation in duplicate with the Division of Corporations and Commercial Code which shall forthwith mail a copy thereof to the
distributor at its principal office. That resignation shall take effect 30 days
after receipt thereof by the Division of Corporations and Commercial Code.
History: L. 1977, ch. 93,
§ 203.

§

5; 1984, ch, 66,

Meaning of "this act." - See note under
same catchline following§ 76-10-1216.
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76-10-1221. Service of process, notice or demand on registered agent of film distributor - Director of
Division of Corporations and Commercial Code
as agent for process.
(1) Any process, notice, or demand required or permitted by law to be served
upon the distributor may be served upon the registered agent of that
distributor.
(2) If the registered agent cannot with reasonable diligence be found at the
registered office, the director of the Division of Corporations and Commercial
Code shall constitute the agent of the distributor for the service of any process,
notice, or demand required or permitted by law to be served upon the
distributor. Service of any such process, notice, or demand upon the director of
the Division of Corporations and Commercial Code shall be made in duplicate
and the Division of Corporations and Commercial Code shall thereupon cause
one of the copies thereof to be forwarded by registered mail to the distributor
at its principal office indicated in that statement filed pursuant to Section
76-10-1219. Such service shall be deemed complete upon the tenth day
following that service.
History: L. 1977, ch. 93, § 6; 1984, ch. 66,
§ 204.

76-10-1222. Distribution of pornographic
ties for violations.

film -

Penal-

(1) Any person who knowingly or by criminal negligence distributes for
exhibition within this state a film which is pornographic as that term is defined
in the Utah criminal code shall be guilty of a class A misdemeanor and shall,
for each separate offense, be fined not less than $1,000 and imprisoned,
without suspension of sentence in any way, for a term of not less than 60 days.
(2) Any person convicted of a violation of this section who has been convicted
before of a violation of this section, shall be guilty of a felony of the third degree
and shall, for each separate offense, be fined not less than $5,000 and
imprisoned, without suspension of sentence in any way, for a term of not less
than six months.
(3) Each copy of a pornographic film distributed for exhibition within this
state in violation of this section shall constitute a separate offense.
History: L. 1977, ch. 93, § 7.

76-10-1223. Distribution of film without being qualifi.edExhibi tion of film not acquired from qualified
distributor - Penalties for violations.
( 1) Any person who knowingly distributes any film for exhibition within this
state without being qualified to do so, or who knowingly exhibits a film in this
state which has not been acquired from a distributor qualified to distribute
films in this state is guilty of a class B misdemeanor and shall, for each
separate offense, be fined not less than $299 and imprisoned, without suspension of sentence in any way, for a term of not less than 30 days.
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(2) Any person convicted of a violation of this section, who has been
convicted before of a violation of this section, shall be guilty of a class A
misdemeanor and shall, for each separate offense, be fined not less than $1,000
and imprisoned, without suspension of sentence in any way, for a term of not
less than 60 days.
(3) Each day's exhibition of such a film, and each copy of a film distributed
for exhibition within this state, shall constitute a separate offense.
History: L. 1977, ch. 93, § 8.

76-10-1224. Defense to prosecution for distribution
or
exhibition of pornographic film - Status as projectionist or other employee no defense.
(1) It shall be an affirmative defense to any prosecution under Section
76-10-1222or 76-10-1223 that the distribution is exempt from the restrictions
ofthis act by the provisions of Section 76-10-1226.
(2) It shall not constitute a defense to any prosecution under Section
76-10-1222or 76-10-1223 that the actor was a motion picture projectionist or
was otherwise required by his employment to commit the violation complained
of.
History: L. 1977, ch. 93, § 9.
Meaning of "this act." - See note under
same catchline following § 76-10-1216.

76-10-1225. Prosecution of pornographic film violations
by county attorney, district attorney, or city
attorney.
The county attorney of the county where the violation occurred or within a
prosecution district where the violation occurred, the district attorney shall file
and prosecute any action for violations of this act unless the violation occurs in
a city of the first or second class. If the violation occurs in such a city, the action
may be commenced and prosecuted by either the city attorney or the county
attorney. All fines imposed for any violation of this act shall be paid to the
political subdivision employing the prosecuting attorney.
History: L. 1977, ch. 93, § 10; 1993, ch. 38,
§ 82.

Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or within
a prosecution district where the violation oc-

76-10-1226. Exemptions
tion act.

curred, the district attorney" in the first sentence.
Meaning of "this act." - See note under
same catchline following § 76-10-1216.

from application

of film distribu-

This part does not apply to any film:
(1) distributed to or exhibited by any accredited university, college,
school, library, or other educational institution, church, or museum, if
there is scientific, religious, or educational justification for the exhibition
of the film; or
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(2) exhibited by the Department of Corrections or exhibited as part of
any treatment program operated by or under contract with the department if the exhibition of the film is solely for the assessment or treatment
of an offender as defined under Section 64-13-1.
History: L. 1977, ch. 93, § 11; 1990, ch.
138, § 2.
Severability Clauses. - Section 12 of Laws
1977, ch. 93 provides: "If any provision of this

76-10-1227.

act or the application of any provision to any '
person or circumstance is held invalid, the '
remainder of this act shall not be affected
thereby."

Indecent public displays - Definitions.

For purposes of this act:
(1) "Description or depictions of illicit sex or sexual immorality'' means:
(a) Human genitals in a state of sexual stimulation or arousal;
(b) Acts of human masturbation, sexual intercourse, or sodomy;or
(c) Fondling or other erotic touching of human genitals, pubic
region, buttock, or female breast.
(2) "Nude or partially denuded figures" means:
(a) Less than completely and opaquely covered:
(i) Human genitals;
(ii) Pubic regions;
(iii) Buttock; and
(iv) Female breast below a point immediately above the top of
the areola; and
(b) Human male genitals in a discernibly turgid state, even if
completely and opaquely covered.
History: L. 1979, ch. 80, § 1.
Meaning of "this act." - Laws 1979, ch. 80
enacted this section and§ 76-10-1228.

76-10-1228. Indecent
Penalty.

public displays

-

Prohibitions

-

A person is guilty of a class A misdemeanor who willfully or knowingly:
(a) engages in the business of selling, lending, giving away, showing,
advertising for sale, or distributing to any person under the age of 18 or
has in his possession with intent to engage in that business or to otherwise
offer for sale or commercial distribution to any individual under the age of
18; or
(b) publicly displays at newsstands or any other establishment frequented by minors under the age of 18, or where the minors are or may be ,
invited as a part of the general public, any motion picture, or any live,
taped, or recorded performance, or any still picture or photograph, or any
book, pocket book, pamphlet, or magazine the cover or content of which
exploits, is devoted to, or is principally made up of indecent descriptions or
depictions of illicit sex or sexual immorality, or that consists of pictures of
nude or partially denuded figures posed or presented in a manner to
provoke or arouse lust or passion or to exploit lust or perversion for
commercial gain.
•
(2) A violation of this section is punishable by a minimum mandatory fineof
not less than $500 and by incarceration, without suspension of sentence in any
(1)

442

76-10-1301

OFFENSES AGAINST PUBLIC HEALTH AND SAFETY

way,for a term of not less than 30 days. This section supersedes Section
77-18-1.
History: L. 1979, ch. 80, § 2; 1989, ch. 187,
§ 10;1990, ch. 163, §§ 14, 15.

76-10-1229. Distribution
of pornographic
through cable television prohibited
tions - Prosecution of violation.

-

material
Defini-

(1) No person, including a franchisee, shall knowingly distribute by wire or
cableany pornographic or indecent material to its subscribers.
(2) For purposes of this section "material" means any visual display shown
on a cable television system, whether or not accompanied by sound, or any
soundrecording played on a cable television system.
(3) For purposes of this section "pornographic material" is any material
definedas pornographic in Sections 76-10-1201 and 76-10-1203.
(4) For purposes of this section "indecent material" means any material
describedin Section 76-10-1227.
(5) For purposes of this section "distribute" means to send, transmit,
retransmit, or otherwise pass through a cable television system.
(6) Prosecution for violation of this section may be initiated at the instance
ofthe attorney general or any county or city attorney of an interested political
subdivisionor at the instance of the governing body of any such political
subdivision.
(7) Any person who violates this section is guilty of a class A misdemeanor.
History: C. 1953, 76-10-1229, enacted by
L. 1981, ch. 97, § 1.

NOTES TO DECISIONS
Constitutionality,
Thissection is unconstitutional on its face as
beingoverbroad in violation of First Amend-

ment rights. Home Box Office, Inc. v. Wilkinson,
531 F. Supp. 987 (D. Utah 1982).

PART 13
PROSTITUTION
76-10-1301. Definitions.
For the purposes of this part:
(1) "House of prostitution" means a place where prostitution or promotion of prostitution is regularly carried on by one or more persons under
the control, management, or supervision of another.
(2) "Inmate" means a person who engages in prostitution in or through
the agency of a house of prostitution.
(3) "Public place" means any place to which the public or any substantial group of the public has access.
(4) "Sexual activity'' means acts of masturbation, sexual intercourse, or
any sexual act involving the genitals of one person and the mouth or anus
of another person, regardless of the sex of either participant.
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History: C. 1953, 76-10-1303, enacted by
L. 1973, ch. 196, § 76-10-1303; 1987, ch. 192,
§ l; 1988, ch. 199, § 1.

Cross-References. - Abatement of houses
of prostitution, § 47-1-1 et seq.

NOTES TO DECISIONS
overbroad and vague. Guinther v. Wilkinson,
679 F. Supp. 1066 (D. Utah 1988).

ANALYSIS

Constitutionality.
Massage parlor ordinances.
Constitutionality.
Former provision defining "sexual activity'' to
include "any touching of a person's clothed or
unclothed genitals, pubic area, buttocks, anus,
or, if the person is a female, her breast, whether
alone or between members of the same or
opposite sex, or between humans and animals,
in an act of apparent or actual sexual stimulation or gratification" was unconstitutionally

Massage parlor ordinances.
State laws on prostitution and sex offenses
did not preempt county or city from enacting
ordinances prohibiting massages by members
of the opposite sex, with certain exceptions, and
prohibiting a masseur from touching or offering
to touch or massage the genitalia of customers.
Redwood Gym v. Salt Lake County Comm'n,
624 P.2d 1138 (Utah 1981); Hollingsworth v.
City of South Salt Lake, 624 P.2d 1149 (Utah
1981).

COLLATERAL REFERENCES
Am. Jur. 2d. - 63AAm. Jur. 2d Prostitution
§ 1.

76-10-1302.

C.J.S. - 73 C.J.S. Prostitution § 2.
Key Numbers. - Prostitution e= 1.

Prostitution.

(1) A person is guilty of prostitution when:

(a) he engages in any sexual activity with another person for a fee;
(b) is an inmate of a house of prostitution; or
(c) loiters in or within view of any public place for the purpose of being
hired to engage in sexual activity.
(2) Prostitution is a class B misdemeanor. However, any person who is
convicted a second time, and on all subsequent convictions, under this section
or under a local ordinance adopted in compliance with Section 76-10-1307 is
guilty of a class A misdemeanor, except as provided in Section 76-10-1309.
History: C. 1953, 76-10-1302, enacted by
L. 1973, ch. 196, § 76-10-1302; 1991, ch. 107,
§ l; 1993, ch. 179, § 2.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, rewrote Subsection (2), which formerly read "Prostitution is a
class B misdemeanor, provided that any person

who is twice convicted under this section shall
be guilty of a class A misdemeanor."
The 1993 amendment, effective May 3, 1993,
deleted "or offers or agrees to engage" after
"engages" in Subsection (l)(a) and added "except as provided in Section 76-10-1309" to the
end of Subsection (2).

NOTES TO DECISIONS
ANALYSIS

Elements.
Cited.
Elements.
The offense of prostitution is complete once
there is an offer or agreement to engage in the

sexual activity for a fee; it is unnecessary to
actually engage in the sexual activity (decided
before 1993 deletion of "or offers or agrees to
engage"). State v. Holmes, 774 P.2d 506 (Ct.
App. 1989).
Cited in Guinther v. Wilkinson, 679 F. Supp.
1066 (D. Utah 1988).
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COLLATERAL REFERENCES

Am.Jur. 2d. - 24 Am. Jur. 2d Disorderly
Houses§2.
C.J.S.- 27 C.J.S. Disorderly Houses§ 1.
A.L.R. - Laws prohibiting or regulating

76-10-1303. Patronizing

"escort services," "outcall entertainment," or
similar services used to carry on prostitution,
15 A.L.R.5th 900.
Key Numbers. - Disorderly House e=> 2.

a prostitute.

(1) A person is guilty of patronizing a prostitute when:
(a) he pays or offers or agrees to pay another person a fee for the
purpose of engaging in an act of sexual activity; or
(b) he enters or remains in a house of prostitution for the purpose of
engaging in sexual activity.
(2) Patronizing a prostitute is a class B misdemeanor, except as provided in
Section76-10-1309.
History: C. 1953, 76-10-1303, enacted by
L.1973,ch. 196, § 76-10-1303; 1993, ch. 179,
§ 3.
Amendment Notes. - The 1993 amend-

ment, effective May 3, 1993, substituted "class
B misdemeanor, except as provided in Section
76-10-1309" for "class C misdemeanor" at the
end of Subsection (2).

COLLATERAL REFERENCES

Am.Jur. 2d.- 63AAm. Jur. 2d Prostitution

C.J.S. - 73 C.J.S. Prostitution § 4.
Key Numbers. - Prostitution e=> 1.

§ 12.

76-10-1304. Aiding prostitution.
(1) A person is guilty of aiding prostitution if he:
(a) solicits a person to patronize a prostitute;
(b) procures or attempts to procure a prostitute for a patron;
(c) leases or otherwise permits a place controlled by the actor, alone or
in association with another, to be used for prostitution or the promotion of
prostitution; or
(d) solicits, receives, or agrees to receive any benefit for doing any of the
acts prohibited by this subsection.
(2) Aiding prostitution is a class B misdemeanor. However, a person who is
convicteda second time, and on all subsequent convictions, under this section
or under a local ordinance adopted in compliance with Section 76-10-1307 is
guiltyof a class A misdemeanor.
History: C. 1953, 76-10-1304, enacted by
L. 1973, ch. 196, § 76-10-1304; 1974, ch. 32,
§ 29;1991, ch. 107, § 2.
Amendment Notes. - The 1991 amendment,effectiveApril 29, 1991, rewrote Subsec-

tion (2), which formerly read "Aiding prostitution is a class B misdemeanor, provided that a
second conviction under this section shall be a
class A misdemeanor."

NOTES TO DECISIONS
ANALYSIS

Completion.
Entrapment.

Completion.
Crime of pandering was complete when person encouraged female person to become pros-
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titute; success was not necessary component of
crime. State v. Gates, 118 Utah 182, 221 P.2d
878 (1950).
Success was not a necessary element in the
crime of pandering. State v. Woodall, 6 Utah 2d
8, 305 P.2d 473 (1956).

where city detective deliberately planned and
induced commission of offense which otherwise
would not have been committed by anyone.
State v. McCornish, 59 Utah 58, 201 P. 637
(1921).

Entrapment.
Prosecution for pandering was improper,
COLLATERAL REFERENCES

Utah Law Review. - State Preemption and
the Exercise of Municipal General Welfare
Powers: A City's Anti-Prostitution Ordinance,
1968 Utah L. Rev. 419.

76-10-1305.

Exploiting

Am. Jur. 2d. - 63AAm. Jur. 2d Prostitution
§ 15.

C.J.S. - 73 C.J.S. Prostitution § 9.
Key Numbers. - Prostitution ~ l.

prostitution.

(1) A person is guilty of exploiting prostitution if he:
(a) Procures an inmate for a house of prostitution or place in a house of
prostitution for one who would be an inmate; or
(b) Encourages, induces, or otherwise purposely causes another to
become or remain a prostitute; or
(c) Transports a person into or within this state with a purpose to
promote that person's engaging in prostitution or procuring or paying for
transportation with that purpose; or
(d) Not being a child or legal dependent of a prostitute, shares the
proceeds of prostitution with a prostitute pursuant to their understanding
that he is to share therein.
(e) Owns, controls, map.ages, supervises, or otherwise keeps, alone or in
association with another, a house of prostitution or a prostitution business.
(2) Exploiting prostitution is a felony of the third degree.
History: C. 1953, 76-10-1305, enacted by
L 1973, ch. 196, § 76-10-1305; 1974, ch. 32,
§ 30.
NOTES TO DECISIONS
ANALYSIS

Evidence.
-Sufficient.
Cited.

Evidence.
That defendants were keeping house of ill
fame could be shown by evidence concerning
conduct of premises, even when such evidence
related to acts prosecution of which was barred
by statute oflimitations; evidence ofreputation
of house in question as having been place
resorted to for purposes of prostitution was also
admissible. State v. Tacconi, 110 Utah 212, 171
P.2d 388 (1946).

-Sufficient.
There was abundant evidence to support
jury's finding that defendant kept house of ill
fame where he leased premises, procured painting contractor to paint there, made improvements on inside, was present at time of raid by
sheriff, where sheriff testified that defendant
had told him that he was co-operator of premises, and that they had five-year lease, and
where sheriff further testified that defendant
had at one time made inquiries with him about
operation of house of ill fame. State v. Davie,
121 Utah 184, 240 P.2d 263 (1954).
Cited in State v. Aly, 782 P.2d 549 (Utah Ct.
App. 1989).
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COLLATERALREFERENCES

Am.Jur. 2d.-63AAm.

C.J.S. - 73 C.J.S. Prostitution§ 17.
Key Numbers. - Prostitution ~ 1.

Jur. 2d Prostitution

§ 15.

76-10-1306. Aggravated

exploitation

of prostitution.

person is guilty of aggravated exploitation if:
(a) In committing an act of exploiting prostitution, as defined in Section
76-10-1305, he uses any force, threat, or fear against any person; or
(b) The person procured, transported, or persuaded or with whom he
shares the proceeds of prostitution is under eighteen years of age or is the
wife of the actor.
(2) Aggravated exploitation of prostitution is a felony of the second degree.
(1) A

History: C. 1953, 76-10-1306, enacted by
L. 1973, ch. 196, § 76-10-1306.

COLLATERALREFERENCES

Am.Jur. 2d. - 63AAm. Jur. 2d Prostitution

C.J.S. - 73 C.J.S. Prostitution§ 17.
Key Numbers. - Prostitution ~ 1.

§15.

76-10-1307. Local ordinance
sions.

consistent

with code provi-

An ordinance adopted by a local authority governing prostitution or aiding
prostitution shall be consistent with the provisions of this part which govern
those matters.
History: C. 1953, 76-10-1307, enacted by
L. 1991, ch. 107, § 3.
Effective Dates. - Laws 1991, ch. 107

became effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

76-10-1308. Prosecution.
The following class A misdemeanors may be prosecuted by attorneys of cities
and towns, as well as by prosecutors authorized elsewhere in this code to
prosecute these alleged violations:
(1) class A misdemeanor violations of Section 76-10-1302; and
(2) class A misdemeanor violations of Section 76-10-1304.
History: C. 1953, 76-10-1308, enacted by
L. 1991, ch. 107, § 4.
Effective Dates. - Laws 1991, ch. 107

76-10-1309. Enhanced

became effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

penalties

- HIV positive offender.

A person who is an HIV positive individual and has actual knowledge of that
fact and has received written personal notice of the positive test results from
a law enforcement agency pursuant to Section 76-10-1312 and is convicted of:
(1) prostitution under Section 76-10-1302 shall be guilty of a felony of
the third degree;
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(2) patronizing a prostitute under Section 76-10-1303 shall be guilty of
a felony of a third degree; or
(3) sexual solicitation under Section 76-10-1313 shall be guilty of a
felony of the third degree.
History: C. 1953, 76-10-1309, enacted by
L. 1993, ch. 179, § 4.
Effective Dates. - Laws 1993, ch. 179

76-10-1310.

became effective on May 3, 1993, pursuant to
Utah Const. Art. VI, Sec. 25.

Definitions.

(1) "HIV infection" means an indication of Human Immunodeficiency Virus
(HIV) infection determined by current medical standards and detected by any
of the following:
(a) presence of antibodies to HIV, verified by a positive confirmatory
test, such as Western blot or other method approved by the Utah State
Health Laboratory. Western blot interpretation will be based on criteria
currently recommended by the Association of State and Territorial Public
Health Laboratory Directors;
(b) presence of HIV antigen;
(c) isolation of HIV; or
(d) demonstration of HIV proviral DNA.
(2) "HIV positive individual" means a person who is HIV positive and has
actual knowledge of his disease.
(3) "Local law enforcement agency" means the agency responsible for
investigation of the violations of Sections 76-10-1302, 76-10-1303, and 76-101313, the filing of charges which may lead to conviction, and the conducting of
tests for HIV infection.
(4) "Notice" means the HIV positive individual has been notified by the law
enforcement agency as provided in Section 76-10-1312.
(5) "Positive" means an indication of the HIV infection as defined in
Subsection (1).
(6) "Test" or "testing'' means a test or tests for HIV infection in accordance
with standards recommended by the Department of Health.
History: C. 1953, 76-10-1310, enacted by
L. 1993, ch. 179, § 5.
Effective Dates. - Laws 1993, ch. 179

became effective on May 3, 1993, pursuant to
Utah Const. Art. VI, Sec. 25.

76-10-1311. Mandatory testing - Retention
medical file - Civil liability.

of offender

(1) A person who has entered a plea of guilty, a plea of no contest, a plea of
guilty and mentally ill, or been found guilty for violation of Section 76-10-1302,
76-10-1303, or 76-10-1313 shall be required to submit to a mandatory test to
determine if the offender is an HIV positive individual. The mandatory test
shall be required and conducted prior to sentencing.
(2) If the mandatory test has not been conducted prior to sentencing, and
the convicted offender is already confined in a county jail or state prison, such
person shall be tested while in confinement.
(3) The local law enforcement agency shall cause the blood specimen of the
offender as defined in Subsection (1) confined in county jail to be taken and
tested.
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(4) The Department of Corrections shall cause the blood specimen of the
offenderdefined in Subsection (1) confined in any state prison to be taken and
tested.
(5) The local law enforcement agency shall collect and retain in the
offender's medical file the following data:
(a) the HIV infection test results;
(b) a copy of the written notice as provided in Section 76-10-1312;
(c) photographic identification; and
(d) fingerprint identification.
(6) The local law enforcement agency shall classify the medical file as a
private record pursuant to Subsection 63-2-302(1)(b) or a controlled record
pursuant to Section 63-2-303.
(7) The person tested shall be responsible for the costs of testing, unless the
person is indigent. The costs will then be paid by the local law enforcement
agency or the Department of Corrections from the General Fund.
(8) (a) The laboratory performing testing shall report test results to only
designated officials in the Department of Corrections, the Department of
Health, and the local law enforcement agency submitting the blood
specimen.
(b) Each department or agency shall designate those officials by written
policy.
(c) Designated officials may release information identifying an offender
under Section 76-10-1302, 76-10-1303, or 76-10-1313 who has tested HIV
positive as provided under Subsection 63-2-202(1) and for purposes of
prosecution pursuant to Section 76-10-1309.
(9) (a) An employee of the local law enforcement agency, the Department of
Corrections, or the Department of Health who discloses the HIV test
results under this section is not civilly liable except when disclosure
constitutes fraud or malice as provided in Section 63-30-4.
(b) An employee of the local law enforcement agency, the Department of
Corrections, or the Department of Health who discloses the HIV test
results under this section is not civilly or criminally liable, except when
disclosure constitutes a knowing violation of Section 63-2-801.
(10) When the medical file is released as provided in Section 63-2-803, the
local law enforcement agency, the Department of Corrections, or the Department of Health or its officers or employees are not liable for damages for
release of the medical file.
History: C. 1953, 76-10-1311, enacted by
L. 1993, ch. 179, § 6.
Effective Dates. - Laws 1993, ch. 179

became effective on May 3, 1993, pursuant to
Utah Const. Art. VI, Sec. 25.

76-10-1312. Notice to offender of HIV positive test results.
(1) A person convicted under Section 76-10-1302, 76-10-1303, or 76-10-1313
whohas tested positive for the HIV infection shall be notified of the test results
in person at the sentencing hearing in the presence of the judge and counsel
only.
(2) Whenever practicable, prior to notification in the district court, the
offender shall be served personally with written notice by the local law
enforcement agency at a meeting with a local law enforcement officer and a
person from the state or county health department.
449

76-10-1313

CRIMINAL CODE

(a) At that meeting, the offender shall be informed of the test results
and counseled on HIV infection and its effects.
(b) The local law enforcement agency shall arrange the time and place
of notification and counseling.
(3) The notice shall contain the following information:
(a) the date of the test;
(b) the positive test results;
(c) the name of the HIV positive individual; and
(d) the following language:
"A person who has been convicted of prostitution under Section 76-101302, patronizing a prostitute under Section 76-10-1303, or sexual solicitation under Section 76-10-1313 after being tested and diagnosed as an
HIV positive individual and receiving actual notice and personal written
notice of the positive test results shall be guilty of a felony of the third
degree pursuant to Section 76-10-1309."
(4) Upon conviction under Section 76-10-1309, and as a condition of probation, the offender shall receive treatment and counseling for HIV infection and
drug abuse as provided in Title 62A, Chapter 8.
History: C. 1953, 76-10-1312, enacted by
L. 1993, ch. 179, § 7.
Effective Dates. - Laws 1993, ch. 179

76-10-1313.

became effective on May 3, 1993, pursuant to
Utah Const. Art. VI, Sec. 25.

Sexual solicitation

- Penalty.

(1) A person is guilty of sexual solicitation when:
(a) he offers or agrees to commit any sexual activity with another
person for a fee; or
(b) he pays or offers or agrees to pay another person to commit any
sexual activity for a fee.
(2) Sexual solicitation is a class B misdemeanor. However, any person who
is convicted a second time, and on all subsequent convictions, under this
section or under a local ordinance adopted in compliance with Section
76-10-1307, is guilty of a class A misdemeanor, except as provided in Section
76-10-1309.
History: C. 1953, 76-10-1313, enacted by
L. 1993, ch. 179, § 8.
Effective Dates. - Laws 1993, ch. 179

became effective on May 3, 1993, pursuant to
Utah Const., Art. VI, Sec. 25.

76-10-1314. Examination of testing
sults in legal proceedings.

procedures

and re-

(1) Employees of the laboratory who conduct laboratory analysis of blood
samples for presence of antibody to HIV provided pursuant to a request by a
law enforcement agency or the Department of Corrections under Section
76-10-1311, may be examined in a legal proceeding of any kind or character as
to:
(a) the nature of the testing;
(b) the validity of the testing;
(c) the results of the test;
(d) the HIV positivity or negativity of the person tested;
(e) the evidentiary chain of custody; and
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(f) other factors relevant to the prosecution, subject to the court's
ruling.
(2) This section applies only to the criminal investigation and prosecution
under Section 76-10-1309 which permits enhanced penalties upon a subsequent conviction for:
(a) prostitution, Section 76-10-1302;
(b) patronizing a prostitute, Section 76-10-1303; or
(c) sexual solicitation, Section 76-10-1313.
History: C. 1953, 76-10-1314, enacted by
L. 1993, ch. 179, § 9.
•
Severability Clauses. - Laws 1993, ch.
179, § 10, which amends §§ 26-6-5, 76-101302, and 76-10-1303 and enacts §§ 76-101309through 76-10-1314, provides: "If any provision of this act, or the application of any

provision to any person or circumstance, is held
invalid, the remainder of this act shall be given
effect without the invalid provision or application."
Effective Dates. - Laws 1993, ch. 179
became effective on May 3, 1993, pursuant to
Utah Const., Art. VI, Sec. 25.

PART 14

REPEALER
76-10-1401. Repealing

clause.

(1) All of Title 76, Utah Code Annotated 1953, is repealed.
(2) Chapters 2, 8, and 9 of Title 77, Utah Code Annotated 1953, are repealed.
History: C. 1953, 76-10-1401, ellacted by
L. 1973, ch. 196, § 76-10-1401.

PART 15

BUS PASSENGER SAFETY ACT
76-10-1501. Short title.
This act shall be known and may be cited as the "Bus Passenger Safety Act."
History: L. 1979, ch. 72, § 1.
Meaning of"this act."- Laws 1979, ch. 72
enacted §§ 76-10-1501 to 76-10-1511. The ref-

erence in this section to "this act" should therefore be read as "this part."

COLLATERAL REFERENCES
A.L.R. - Validity and construction of statute
or ordinance specifically criminalizing passen-

76-10-1502. Legislative

ger misconduct on public transportation,
A.L.R.4th 1127.

78

findings.

The Legislature finds that the continued orderly operation of bus transportation is beneficial to the commerce of the state and to the convenience of its
citizens; that it is essential to the comfort, safety and well-being of bus
passengers that orderly conduct 'be maintained; that the promotion of bus
transportation is beneficial to the economy of the state and conservation of
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energy; and that an increasing number of citizens avail themselves of this
mode of transportation.
History: L. 1979, ch. 72, § 2.

76-10-1503.

Definitions.

As used in this act:
(1) "Bus" means any passenger bus or coach or other motor vehicle
having a seating capacity of 15 or more passengers operated by a bus
company for the purpose of carrying passengers or cargo for hire.
(2) "Bus company" or "company" means any person, group of persons or
corporation providing for-hire transportation to passengers or cargo by
bus upon the highways in the state, including passengers and cargo in
interstate or intrastate travel. These terms also include local public
bodies, public transit districts, municipalities, public corporations, boards
and commissions established under the laws of the state providing
transportation to passengers or cargo by bus upon the highways in the
state, whether or not for hire.
(3) "Charter"means a group of persons, pursuant to a common purpose
and under a single contract, and at a fixed charge in accordance with a bus
company's tariff, which has acquired the exclusive use of a bus to travel
together to a specified destination or destinations.
(4) "Passenger" means any person transported or served by a bus
company, including persons accompanying or meeting another being
transported, any person shipping or receiving cargo and any person
purchasing a ticket or receiving a pass.
(5) "Terminal" means a bus station or depot or any other facility
operated or leased by or operated on behalf of a bus company. This term
includes a reasonable area immediately adjacent to any designated stop
along the route traveled by any bus operated by a bus company and
parking lots or areas adjacent to terminals.
History: L. 1979, ch. 72, § 3.
Meaning of "this act." - See note under
same catchline following§ 76-10-1501.

76-10-1504. Bus hijacking -Assault
with intent to commit hijacking - Dangerous weapon or firearm.
(1) A person is guilty of bus hijacking if he seizes or exercises control, by
force or violence or threat of force or violence, of any bus within the state. Bus
hijacking is a first degree felony.
(2) A person is guilty of assault with the intent to commit bus hijacking if he
intimidates, threatens, or commits assault or battery toward any driver,
attendant, guard or any other person in control of a bus so as to interfere with
the performance of duties by such person. Assault with the intent to commit
bus hijacking is a second degree felony.
(3) Any person who, in the commission of assault with intent to commit bus
hijacking, employs a dangerous weapon or firearm is guilty of a first degree
felony.
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(4) Any person who boards a bus with a concealed dangerous weapon or
firearm upon his person or effects is guilty of a second degree felony. The
prohibition of this subsection does not apply to elected or appointed law
enforcement officers or commercial security personnel who are in possession of
weapons or firearms used in the course and scope of their employment, or a
personlicensed to carry a concealed weapon; nor shall the prohibition apply to
persons in possession of weapons or firearms with the consent of the owner of
the bus or his agent, or the lessee or bailee of the bus.
History: L. 1979, ch. 72, § 4.

76-10-1505. Bombing or placing bomb or explosive in,
upon or near terminal or bus - Threats - Firearms and missiles.
(1) Any person who bombs or plants or places any bomb or other highly
explosivesubstance or device in, upon or near any terminal or bus in which a
person or persons are located or being transported is guilty of a first degree
felony.
(2) Any person who bombs or plants or places any bomb or other highly
explosivesubstance or device in, upon or near any terminal or bus in which
there are stored, or shipped or being prepared for shipment, any goods, wares,
merchandise or anything of value is guilty of a second degree felony.
(3) Any person who threatens a violation of Subsection (1) or (2) is guilty of
a third degree felony.
(4) Any person who discharges a firearm or hurls a missile at or into any bus
or terminal shall be guilty of a third degree felony. The prohibition of this
subsection does not apply to elected or appointed law enforcement officers or
commercial security personnel who discharge firearms or hurl missiles in the
course and scope of their employment.
History: L. 1979, ch. 72, § 5.

76-10-1506. Threatening breach of peace - Disorderly
conduct - Foul language - Refusing requests Use of controlled substance, liquor or tobacco Ejection of passenger.
(1) A person is guilty of a class C misdemeanor, if he:
(a) threatens a breach of the peace, is disorderly, or uses obscene,
profane, or vulgar language on a bus;
(b) is in or upon any bus while unlawfully under the influence of a
controlled substance as defined in Section 58-37-2;
(c) fails to obey a reasonable request or order of a bus driver, bus
company representative, a nondrinking designee other than the driver as
provided in Subsection 32A-12-213(1)(c)(iii), or other person in charge or
control of a bus or terminal;
(d) ingests any controlled substance, unless prescribed by a physician
or medical facility, in or upon any bus, or drinks intoxicating liquor in or
upon any bus, except a chartered bus as defined and provided in Sections
32A-1-105 and 41-6-44.20; or
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(e) smokes tobacco or other products in or upon any bus, except a
chartered bus.
(2) If any person violates Subsection (1), the driver of the bus or person in
charge thereof may stop at the place where the offense is committed or at the
next regular or convenient stopping place and remove such person, using only
such force as may be necessary to accomplish the removal, and the driver or
person in charge may request the assistance of passengers to assist in the
removal. The driver or person in charge may cause the person so removed to be
detained and delivered to the proper authorities.
History: L. 1979, ch. 72, § 6; 1990, ch. 23,
§ 189; 1991, ch. 132, § 48.

Amendment Notes. - The 1991 amendment, effective March 15, 1991, inserted "a

nondrinking designee other than the driver as
provided in Subsection 32A-12-213(1)(c)(iii)"in
Subsection (l)(c).

76-10-1507. Exclusion of persons without
ness from terminal - Firearms
materials - Surveillance devices
offending materials - Detention
Private security personnel.

bona fide busiand dangerous
and seizure of
of violators -

( 1) In order to provide for the safety, welfare and comfort of passengers, a
bus company may refuse admission to terminals to any person not having bona
fide business within the terminal. Any such refusal shall not be inconsistent or
contrary to state or federal laws or regulations, or to any ordinance of the
political subdivision in which the terminal is located. An authorized bus
company representative may require any person in a terminal to identify
himself and state his business. Failure to comply with such request or to state
an acceptable business purpose shall be grounds for the representative to
request that the person depart the terminal. Any person who refuses to comply
with such a request shall be guilty of a class C misdemeanor.
(2) Any person who carries a concealed dangerous weapon, firearm, or any
explosive, highly inflammable or hazardous materials or devices into a
terminal or aboard a bus shall be guilty of a third degree felony. The bus
company may employ reasonable means, including mechanical, electronic or
x-ray devices to detect such items concealed in baggage or upon the person of
any passenger. Upon the discovery of any such item, the company may obtain
possession and retain custody thereof until it is transferred to law enforcement
officers.
(3) An authorized bus company representative may detain within a terminal or bus any person violating the provisions of this act for a reasonable time
until law enforcement authorities arrive. Such detention shall not constitute
unlawful imprisonment and neither the bus company nor the representative
shall be civilly or criminally liable upon grounds of unlawful imprisonment or
assault, provided that only reasonable and necessary force is exercised against
any person so detained.
(4) A bus company may employ or contract for private security personnel.
Such personnel may detain within a terminal or bus any person violating the
provisions of this act for a reasonable time until law enforcement authorities
arrive, and may use reasonable and necessary force in subduing or detaining
any person violating this act.
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History:L. 1979, ch. 72, § 7.
Meaning of "this act." - See note under

76-10-1601

same catchline following§ 76-10-1501.
Cross-References. - Loitering,§ 76-9-703.

76-10-1508. Theft of baggage or cargo.
Anyperson who removes any baggage, cargo or other item transported upon
a bus or stored in a terminal without consent of the owner of the property or
the bus company, or its duly authorized representative is guilty of theft and
shallbe punished pursuant to Section 76-6-412.
ffistory: L. 1979, ch. 72, § 8.

76-10-1509. Obstructing

operation of bus.

Anyperson who unlawfully obstructs or impedes by force or violence, or any
means of intimidation, the regular operation of a bus is guilty of a class C
misdemeanor.
ffistory: L. 1979, ch. 72, § 9.

76-10-1510. Obstructing

operation of bus - Conspiracy.

Two or more persons who willfully or maliciously combine or conspire to
violateSection 76-10-1509 shall each be guilty of a class C misdemeanor.
History: L. 1979, ch. 72, § 10.

76-10-1511. Cumulative and supplemental

nature of act.

The provisions of this act shall be cumulative and supplemental to the
provisionsof any other law of the state.
History: L. 1979, ch. 72, § 11.
Meaning of "this act." - See note under
samecatchline following§ 76-10-1501.

PART 16
RACKETEERING ENTERPRISES
76-10-1601. Short title.
This act is the "Pattern of Unlawful Activity Act."
History: C. 1953, 76-10-1601, enacted by
L.1981,ch. 94, § 1; 1985, ch. 234, § 1; 1987,
ch.238, § 1.
Meaning of "this act." - The phrase "this
act"firstappeared in this section in Laws 1981,

ch. 94, § 1, and referred to this part. Although
many sections in this part have since been
amended or repealed, "this act" probably means
"this part."
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NOTES TO DECISIONS
rupt Organizations Act, see State v. Bell, 770
P.2d 100 (Utah 1988).

ANALYSIS

Former law.
Public access to complaint.

Former law.
For case discussing constitutionality and application of the Racketeering Influences and
Criminal Enterprise Act, see State v. Thompson, 751 P.2d 805 (Utah Ct. App.), cert. granted,
765 P.2d 1277 (Utah 1988), rev'd on other
grounds, 810 P.2d 415 (Utah 1991).
For a case discussing an alleged violation of
due process based on the breadth and vagueness of the Racketeering Influences and Cor-

Public access to complaint.
Defendants who alleged that their prosecution under Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C. § 1961, and this
Utah counterpart to that statute was intended
merely to intimidate them and that the complaint should therefore remain sealed did not
overcome the common law right and interest in
public access to the complaint with a sufficient
showing of private or public harm. HuntsmanChristensen Corp. v. Entrada Indus., Inc., 639
F. Supp. 733 (D. Utah 1986).

COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law - Judicial Decisions -Antitrust,
1989 Utah L. Rev. 153.
Recent Developments in Utah Law - Judicial Decisions - Criminal Law, 1989 Utah L.
Rev. 207.

76-10-1602.

Brigham Young Law Review. - Comment, Standing and Liability of State and Local
Government Under the Civil RICO Statute,
1989 B.Y.U. L. Rev. 175.

Definitions.

As used in this part:
(1) "Enterprise"means any individual, sole proprietorship, partnership,
corporation, business trust, association, or other legal entity, and any
union or group of individuals associated in fact although not a legal entity,
and includes illicit as well as licit entities.
(2) "Pattern of unlawful activity" means engaging in conduct which
constitutes the commission of at least three episodes of unlawful activity,
which episodes are not isolated, but have the same or similar purposes,
results, participants, victims, or methods of commission, or otherwise are
interrelated by distinguishing characteristics. Taken together, the episodes shall demonstrate continuing unlawful conduct and be related
either to each other or to the enterprise. At least one of the episodes
comprising a pattern of unlawful activity shall have occurred after July
31, 1981. The most recent act constituting part of a pattern of unlawful
activity as defined by this part shall have occurred within five years of the
commission of the next preceding act alleged as part of the pattern.
(3) "Person" includes any individual or entity capable of holding a legal
or beneficial interest in property, including state, county, and local
governmental entities.
(4) "Unlawful activity" means to directly engage in conduct or to solicit,
request, command, encourage, or intentionally aid another person to
engage in conduct which would constitute any offense described by the
following crimes or categories of crimes, or to attempt or conspire to
engage in an act which would constitute any of those offenses, regardless
of whether the act is in fact charged or indicted by any authority or is
classified as a misdemeanor or a felony:
(a) assault or aggravated assault, Sections 76-5-102 and 76-5-103;
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(b) a threat against life or property, Section 76-5-107;
(c) criminal homicide, Sections 76-5-201, 76-5-202, and 76-5-203;
(d) kidnapping or aggravated kidnapping, Sections 76-5-301 and
76-5-302;
(e) arson or aggravated arson, Sections 76-6-102 and 76-6-103;
(f) causing a catastrophe, Section 76-6-105;
(g) burglary or aggravated burglary, Sections 76-6-202 and 76-6203;
(h) burglary of a vehicle, Section 76-6-204;
(i) manufacture or possession of an instrument for burglary or
theft, Section 76-6-205;
(j) robbery or aggravated robbery, Sections 76-6-301 and 76-6-302;
(k) theft, Section 76-6-404;
(1) theft by deception, Section 76-6-405;
(m) theft by extortion, Section 76-6-406;
(n) receiving stolen property, Section 76-6-408;
(o) theft of services, Section 76-6-409;
(p) forgery, Section 76-6-501;
(q) fraudulent use of a credit card, Sections 76-6-506.1, 76-6-506.2,
and 76-6-506.4;
(r) computer fraud, Title 76, Chapter 6, Part 7;
(s) bribery or receiving bribe by person in the business of selection,
appraisal, or criticism of goods, Section 76-6-508;
(t) bribery of a labor official, Section 76-6-509;
(u) defrauding creditors, Section 76-6-511;
(v) acceptance of deposit by insolvent financial institution, Section
76-6-512;
(w) unlawful dealing with property by fiduciary, Section 76-6-513;
(x) bribery or threat to influence contest, Section 76-6-514;
(y) making a false credit report, Section 76-6-517;
(z) criminal simulation, Section 76-6-518;
(aa) criminal usury, Section 76-6-520;
(bb) false or fraudulent insurance claim, Section 76-6-521;
(cc) sale of a child, Section 76-7-203;
(dd) bribery to influence official or political actions, Section 76-8103;
(ee) threats to influence official or political action, Section 76-8-104;
(ff) receiving bribe or bribery by public servant, Section 76-8-105;
(gg) receiving bribe or bribery for endorsement of person as public
servant, Section 76-8-106;
(hh) official misconduct, Sections 76-8-201 and 76-8-202;
(ii) obstructing justice, Section 76-8-306;
(jj) acceptance of bribe or bribery to prevent criminal prosecution,
Section 76-8-308;
(kk) false or inconsistent material statements, Section 76-8-502;
(11) false or inconsistent statements, Section 76-8-503;
(mm) written false statements, Section 76-8-504;
(nn) tampering with a witness, retaliation against a witness or
informant, or bribery, Section 76-8-508;
(oo) extortion or bribery to dismiss criminal proceeding, Section
76-8-509;
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(pp) tampering with evidence, Section 76-8-510;
(qq) intentionally or knowingly causing one animal to fight with
another, Subsection 76-9-301(1)(0;
(rr) delivery to common carrier, mailing, or placement on premises
of an incendiary device, Section,76-10-307;
(ss) construction or possession of an incendiary device, Section
76-10-308;
(tt) possession of a deadly weapon with intent to assault, Section
76-10-507;
(uu) unlawful marking of pistol or revolver, Section 76-10-521;
(vv) alteration of number or mark on pistol or revolver, Section
76-10-522;
(ww) forging or counterfeiting trademarks, trade name, or trade
device, Section 76-10-1002;
(xx) selling goods under counterfeited trademark, trade name, or
trade devices, Section 76-10-1003;
(yy) sales in containers bearing registered trademark of substituted articles, Section 76-10-1004;
(zz) selling or dealing with article bearing registered trademark or
service mark with intent to defraud, Section 76-10-1006;
(aaa) gambling, Section 76-10-1102;
(bbb) gambling fraud, Section 76-10-1103;
(ccc) gambling promotion, Section 76-10-1104;
(ddd) possessing a gambling device or record, Section 76-10-1105;
(eee) confidence game, Section 76-10-1109;
(fif) distributing pornographic material, Section 76-10-1204;
(ggg) inducing acceptance of pornographic material, Section 76-101205;
(hhh) dealing in harmful material to a minor, Section 76-10-1206;
(iii) distribution of pornographic films, Section 76-10-1222;
(jjj) indecent public displays, Section 76-10-1228;
(kkk) prostitution, Section 76-10-1302;
(111) aiding prostitution, Section 76-10-1304;
(mmm) exploiting prostitution, Section 76-10-1305;
(nnn) aggravated exploitation of prostitution, Section 76-10-1306;
(ooo) sexual exploitation of a minor, Section 76-5a-3;
(ppp) communications fraud, Section 76-10-1801;
(qqq) any act prohibited by the criminal provisions of Title 58,
Chapter 37, Utah Controlled Substances Act, or Title 58, Chapter 37b,
Imitation Controlled Substances Act, or Title 58, Chapter 37c, Utah
Controlled Substance Precursor Act;
(rrr) any act prohibited by the criminal provisions of Title 61,
Chapter 1, Utah Uniform Securities Act;
(sss) any act prohibited by the criminal provisions of Title 57,
Chapter 11, Utah Uniform Land Sales Practices Act;
(ttt) false claims for public assistance, Section 62A-9-129, 76-81203, 76-8-1204, or 76-8-1205;
(uuu) any act prohibited by the criminal provisions of Title 63,
Chapter 56, Utah Procurement Code;
(vvv) any act prohibited by the criminal provisions of the laws
governing taxation in this state;
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(www) any act prohibited by the criminal provisions of Title 32A,
Chapter 12, Criminal Offenses;
(xxx) any act prohibited by the criminal provisions of Title 13,
Chapter 10, Unauthorized Recording Practices Act of 1973;
(yyy) deceptive business practices, Section 76-6-507;
(zzz) any act prohibited by the criminal provisions of Title 76,
Chapter 10, Part 19, Money Laundering and Currency Transaction
Reporting Act; and
(aaaa) any act illegal under the laws of the United States and
enumerated in Title 18, Section 1961 (l)(B), (C), and (D) of the United
States Code.
History: C. 1953, 76-10-1602, enacted by
L.1987,ch. 238, § 2; 1988, ch. 1, § 397; 1988,
ch. 38, § 2; 1990, ch. 93, § 40; 1990, ch. 218,
§ 1; 1994, ch. 122, § 14; 1994, ch. 149, § 3.
Repeals and Reenactments.
- Laws
1987,ch. 238, § 2 repeals former§ 76-10-1602,
as last amended by Laws 1985, ch. 234, § 2,
listing definitions, and enacts the present i,ection.
Amendment Notes. - The 1994 amendment by ch. 122, effective March 16, 1994,
changed references in Subsection (4)(ttt), correctedthe chapter name in Subsection (4)(xxx),
and made stylistic changes.
The l994 amendment by ch. 149, effective
May2, 1994, substituted "incendiary device" for

"infernal machine" in Subsections (4)(rr) and
(4)(ss); substituted "Criminal Offenses"for "the
Alcoholic Beverage Control Act" in Subsection
(4)(www); inserted "Unauthorized" and "of
1973" in Subsection (4)(xxx); and made stylistic
changes.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Compiler's Notes. - Section 76-10-308,
cited in Subsection (4)(ss), was repealed and
reenacted in 1993; the section now concerns
venue of prosecution for shipping an explosive,
chemical, or incendiary device. For definitions
and penalties concerning incendiary devices,
see § 76-10-306.

NOTES TO DECISIONS
ANALYSIS

Pattern of unlawful activity.
Cited.
Pattern of unlawful activity.
Where plaintiffs alleged violations of the antifraud provisions of the securities laws as well
as acts of mail fraud and interstate transportation of money taken by fraud as predicate acts
for federal RICO violations and violations of
this part, it was held that pattern failed becausethe acts complained of were not ongoing
and could not be said to constitute the regular
way in which defendants conducted business,
as the acts of alleged securities fraud occurred
within an isolated period of four months, and
although four independent harms were involved,the acts were not sufficiently repetitive
or ongoingto satisfy the requirements of continuity and to establish a "pattern of racketeering activity." Thompson v. Wyoming Alaska,
Inc.,652 F. Supp. 1222 (D. Utah 1987).
Evidence satisfied the statutory requirement
of separate but related criminal episodes constituting a "pattern of racketeering activity,"
where defendants were charged with seven
different bribes paid in approximately twoweekintervals as part of a scheme to eliminate

competition for a security guard contract with
an electric utility. State v. Thompson, 751 P.2d
805 (Utah Ct. App. 1988), rev'd on other
grounds, 810 P.2d 415 (Utah 1991) (decided
under former law).
In dismissing plaintiffs' pattern of unlawful
activity claim, it was error for the trial court to
rule that "plaintiffs did not prove the existence
of three similar instances of unlawful activity
that involve separate and different entities"
because the act does not require three separate
entities and, furthermore, the existence of one
enterprise is sufficient to invoke liability under
the act. Alta Indus. Ltd. v. Hurst, 846 P.2d 1282
(Utah 1993).
By purchasing steel from an employee of the
plaintiff company, knowing that it was stolen
from the company, and by paying kickbacks to
employees of the company to induce the company to purchase steel at inflated prices, the
defendant company, through its general manager, an employee of the enterprise, committed
unlawful acts entitling the plaintiff company to
double damages. Alta Indus. Ltd. v. Hurst, 846
P.2d 1282 (Utah 1993).
Cited in Cady v. A.G. Edwards & Sons, 648 F.
Supp. 621 (D. Utah 1986); Bradford v. Moench,

459

76-10-1603

CRIMINAL CODE

670 F. Supp. 920 (D. Utah 1987); State v.
McGrath, 749 P.2d 631 (Utah 1988).
COLLATERAL REFERENCES

Utah Law Review. - Child Sexual Abuse
Cases, 1986 Utah L. Rev. 443.

76-10-1603.

Unlawful acts.

(1) It is unlawful for any person who has received any proceeds derived,
whether directly or indirectly, from a pattern of unlawful activity in which the
person has participated as a principal, to use or invest, directly or indirectly,
any part of that income, or the proceeds of the income, or the proceeds derived
from the investment or use of those proceeds, in the acquisition of any interest
in, or the establishment or operation of, any enterprise.
(2) It is unlawful for any person through a pattern of unlawful activity to
acquire or maintain, directly or indirectly, any interest in or control of any
enterprise.
(3) It is unlawful for any person employed by or associated with any
enterprise to conduct or participate, whether directly or indirectly, in the
conduct of that enterprise's affairs through a pattern of unlawful activity.
(4) It is unlawful for any person to conspire to violate any provision of
Subsection (1), (2), or (3).
History: C. 1953, § 76-10-1603, enacted
by L. 1987, ch. 238, § 3.
Repeals and Reenactments. - Laws
1987, ch. 238, § 3 repeals former§ 76-10-1603,

as last amended by Laws 1985, ch. 234, § 3,
relating to unlawful acts and forfeitures, and
enacts the present section.

NOTES TO DECISIONS
ANALYSIS

Conspiracy.
Elements.
Enterprise.
Pattern of unlawful activity.

Conspiracy.
Although conspiracy is one of the enumerated acts ofracketeeringunder § 76-10-1602, it
is not a separate basis for recovery under this
section but is merely a crime that may qualify
as one of the predicate acts needed to show a
pattern of racketeering activity; standing
alone, a charge of conspiracy does not state a
cause of action under this section. Bache
Halsey Stuart Shields, Inc. v. Tracy Collins
Bank & Trust Co., 558 F. Supp. 1042 (D. Utah
1983).
Elements.
Both the "pattern of racketeering [unlawful]
activity" and "enterprise" elements must be
established to convict under this section. State
v. McGrath, 749 P.2d 631 (Utah 1988).
In dismissing plaintiffs' pattern of unlawful
activity claim, it was error for the trial court to

rule that "plaintiffs did not prove the existence
of three similar instances of unlawful activity
that involve separate and different entities"
because the act does not require three separate
entities and, furthermore, the existence of one
enterprise is sufficient to invoke liability under
the act. Alta Indus. Ltd. v. Hurst, 846 P.2d 1282
(Utah 1993).

Enterprise.
Evidence established the existence of an "enterprise," where defendant and another had an
ongoing association for the purpose of making
money from the sale of controlled substances,
and the two men functioned as a continuing
unit for a common purpose of engaging in a
course of conduct. State v. McGrath, 749 P.2d
631 (Utah 1988).
Indictment a~d bill of particulars did not
sufficiently describe factual basis for element of
enterprise to enable defendant to prepare adequate defense. State v. Bell, 770 P.2d 100
(Utah 1988).
Pattern of unlawful activity.
A pattern of racketeering activity requires
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morethan the mere commission of two or more
episodesof racketeering conduct within five
years of each other. To form a "pattern," the
commissionof predicate acts or episodes of
criminalitymust be sufficiently continuous and
interrelated. That is, a "pattern" requires
planned, ongoing, continuing crime and the
threat of continuing criminal conduct, as opposedto sporadic, isolated criminal episodes or
events.Cook v. Zions First Nat'! Bank, 645 F.
Supp.423 (D. Utah 1986).
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By purchasing steel from an employee of the
plaintiff company, knowing that it was stolen
from the company, and by paying kickbacks to
employees of the company to induce the company to purchase steel at inflated prices, the
defendant company, through its general manager, an employee of the enterprise, committed
unlawful acts entitling the plaintiff company to
double damages. Alta Indus. Ltd. v. Hurst, 846
P.2d 1282 (Utah 1993).

76-10-1603.5. Violation a felony - Costs - Forfeiture Fines - Divestiture - Restrictions - Dissolution or reorganization - Restraining orders and
injunctions - Hearings - Special verdict Findings - Judgment and order of forfeiture Seizure of property - Sale - Proceeds - Petitions for remission or mitigation of forfeiture Hearing - Disposition.
(1) A person who violates any provision of Section 76-10-1603 is guilty of a
seconddegree felony. In addition to penalties prescribed by law, the court may
order the person found guilty of the felony to pay to the state, if the attorney
general brought the action, or to the county, if the county attorney or district
attorney brought the action, the costs of investigating and prosecuting the
offenseand the costs of securing the forfeitures provided for in this section. The
person shall forfeit to the state or the county:
(a) any interest acquired or maintained in violation of any provision of
Section 76-10-1603;
(b) any interest in, security of, claim against, or property or contractual
right of any kind affording a source of influence over any enterprise which
the person has established, operated, controlled, conducted, or participated in the conduct of in violation of Section 76-10-1603; and
(c) any property constituting or derived from any proceeds which the
person obtained, directly or indirectly, from the conduct constituting the
pattern of unlawful activity or from any act or conduct constituting the
pattern of unlawful activity proven as part of the violation of any provision
of Section 76-10-1603.
(2) If a violation of Section 76-10-1603 is based on a pattern of unlawful
activity consisting of acts or conduct in violation of Section 76-10-1204,
76-10-1205,76-10-1206, or 76-10-1222, the property subject to forfeiture under
this section is limited to property, the seizure or forfeiture of which would not
constitute a prior restraint on the exercise of an affected party's rights under
the First Amendment to the Constitution of the United States or Article I, Sec.
15 of the Utah Constitution, or would not otherwise unlawfully interfere with
the exercise of those rights.
(3) In lieu of a fine otherwise authorized by law for a violation of Section
76-10-1603,a defendant who derives profits or other proceeds from a conduct
prohibited by Section 76-10-1603, may be fined not more than twice the
amount of the gross profits or other proceeds.
(4) Except under Subsection (2), property subject to criminal forfeiture
under this section includes:
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(a) real property, including things growing on, affixed to, and found in
land; and
(b) tangible and intangible personal property including money, rights,
privileges, interests, claims, and securities of any kind;
(c) but does not include property legitimately exchanged for services
rendered in connection with a defendant's exercise of his rights under the
Sixth Amendment to the Constitution of the United States and the right to
appear and be defended by counsel in criminal prosecutions guaranteed by
Article I, Sec. 12 of the Utah Constitution.
(5) Upon conviction for violating any provision of Section 76-10-1603, and in
addition to any penalty prescribed by law and in addition to any forfeitures
provided for in this section, the court may do any or all of the following:
(a) order the person to divest himself of any interest in or any control,
direct or indirect, of any enterprise;
(b) impose reasonable restrictions on the future activities or investments of any person, including prohibiting the person from engaging in
the same type of endeavor as the enterprise engaged in, to the extent the
Utah Constitution and the Constitution of the United States permit; or
(c) order the dissolution or reorganization of any enterprise.
(6) If a violation of Section 76-10-1603 is based on a pattern of unlawful
activity consisting of acts or conduct in violation of Section 76-10-1204,
76-10-1205, 76-10-1206, or 76-10-1222, the court may not enter any order that
would amount to a prior restraint on the exercise of an affected party's rights
under the First Amendment to the Constitution of the United States or Article
I, Sec. 15 of the Utah Constitution.
(7) (a) All rights, title, and interest in forfeitable property described in
Subsections (1) and (2) vest in the state if the action was brought by the
attorney general or in the county if the action was brought by a county
attorney or district attorney, upon the commission of the act or conduct
giving rise to the forfeiture under this section.
(b) Any forfeitable property that is subsequently transferred to a person
other than the defendant may be the subject of a special proceeding and an
order that the property be forfeited to the state or the county, unless the
transferee establishes in a hearing held under Subsection ( 16) that he is a
bona fide purchaser for value of the property who at the time of purchase
reasonably believed that the property was not subject to forfeiture under
this section.
(8) (a) Upon application of the attorney general, the county attorney, or
district attorney, the court may enter restraining orders or injunctions,
require the execution of satisfactory performance bonds, or take any other
action to preserve for forfeiture under this section any forfeitable property
described in Subsections (1) and (2):
(i) upon filing of an indictment or an information charging a
violation of Section 76-10-1603 and alleging that the property with
respect to which the order is sought would, in the event of conviction,
be subject to forfeiture under this section; or
(ii) prior to the filing of the indictment or information, if, after
notice to persons appearing to have an interest in the property and
after affording them an opportunity for a hearing, the court determines that:
(A) there is a substantial probability that the state will prevail
on the issue of forfeiture and that failure to enter the order will
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(b) Any income accruing to, or derived from, an enterprise or an interest
in an enterprise or property which has been ordered forfeited under this
section may be used to offset ordinary and necessary expenses to the
enterprise which are required by law, or which are necessary to protect the
interests of the state or county or third parties.
(11) (a) After seizure of property ordered forfeited under this section, the
attorney general, the county attorney, or the district attorney shall direct
the disposition of the property by sale or any other commercially feasible
means, making provision for the rights of any innocent persons. Any
property right or interest not exercisable by or transferable for value to the1
state or the county, expires and does not revert to the defendant. The
defendant or any person acting in concert with or on behalf of the
defendant is not eligible to purchase forfeited property at any sale held by
the attorney general or the county attorney.
(b) The court may restrain or stay the sale or disposition of the property
pending the conclusion of any appeal of the criminal case giving rise to the
forfeiture, if the applicant demonstrates that proceeding with the sale or
disposition of the property would result in irreparable injury, harm, or loss
to him.
(c) The proceeds of any sale or other disposition of property forfeited
under this section and any moneys forfeited may be used first to pay .
expenses of the forfeiture and the sale, including expenses of seizure,
maintenance, and custody of the property pending its disposition, advertising, and court costs.
( 12) Regarding property ordered forfeited under this section, the attorney
general, the county attorney, or, if within a prosecution district, the district
attorney may:
(a) grant petitions for mitigation or remission of forfeiture, restore
forfeited property to victims of a violation of this chapter, or take any other
action to protect the rights of innocent persons in the interest of justice
and as is consistent with the provisions of this section;
(b) compromise claims arising under this section;
(c) award compensation to persons providing information resulting in a
forfeiture under this section;
(d) direct the disposition by the state or the county of all property
ordered forfeited under this section by public sale or any other commercially feasible means, making provision for the rights of innocent persons;
(e) destroy or otherwise dispose of property determined to be obsceneor
pornographic; and
(f) take appropriate measures necessary to safeguard and maintain
property ordered forfeited under this section pending its disposition.
(13) Except under Subsection (16), a party claiming an interest in property
subject to forfeiture under this section:
(a) may not intervene in a trial or appeal of a criminal case involving
the forfeiture of property under this section; and
(b) may not commence an action at law or equity against the state or the
county concerning the validity of his alleged interests in the property
subsequent to the filing of an indictment or an information alleging that
the property is subject to forfeiture under this section.
( 14) The district court of the state which has jurisdiction of a case under this
part may enter orders under this section without regard to location of any
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propertywhich may be subject to forfeiture under this section, or which has
beenordered forfeited under this section.
(15) Tofacilitate the identification or location of property declared forfeited
and to facilitate the disposition of petitions for remission or mitigation of
forfeiture,after the entry of an order declaring property forfeited to the state
orcounty,the court may, upon application of the attorney general, the county
attorney,or the district attorney order that the testimony of any witness
relatingto the property forfeited be taken by deposition, and that any book,
paper,document, record, recording, or other material not privileged shall be
producedas provided for depositions and discovery under the Utah Rules of
CivilProcedure.
(16) (a) Following the entry of an order of forfeiture under this section, the
attorney general, the county attorney, or the district attorney shall publish
notice of the order and of its intent to dispose of the property as the court
may direct. The attorney general, the county attorney, or the district
attorney may also provide direct written notice to any person known to
have an alleged interest in the property subject to the order of forfeiture,
as a substitute for published notice as to those persons so notified.
(b) Any person, other than the defendant, asserting a legal interest in
property which has been ordered forfeited to the state or to the county
under this section may, within 30 days of the final publication of notice or
his receipt of notice under Subsection (a), whichever is earlier, petition the
court for a hearing to adjudicate the validity of his alleged interest in the
property. The hearing is held before the court without a jury.
(c) The petition shall be in writing and signed by the petitioner under
penalty of perjury. It shall set forth the nature and extent of the
petitioner's right, title, or interest in the property, the time and circumstances of the petitioner's acquisition of the right, title, or interest in the
property, and any additional facts supporting the petitioner's claim, and
the relief sought.
(d) The hearing on the petition shall, to the extent practicable, be held
within 30 days of the filing of the petition. The court may consolidate the
hearing on the petition and any petition filed by any other person under
this section, other than the defendant.
(e) At the hearing, the petitioner may testify and present evidence and
witnesses on his own behalf and cross-examine witnesses who appear at
the hearing. The attorney general, county attorney, or district attorney
may present evidence and witnesses in rebuttal and in defense of the claim
to the property and cross-examine witnesses who appear at the hearing. In
addition to testimony and evidence presented at the hearing, the court
shall consider the relevant portion of the record of the criminal case which
resulted in the order of forfeiture. The court is not bound by the Utah
Rules of Evidence at a hearing held under this subsection.
(f) The court shall amend the order of forfeiture in accordance with its
determination, if after the hearing the court determines that the petitioner has established by a preponderance of the evidence that:
(i) the petitioner has a legal right, title, or interest in the property,
and the right, title, or interest renders the order of forfeiture invalid
in whole or in part because the right, title, or interest was vested in
the petitioner rather than the defendant or was superior to any right,
title, or interest of the defendant at the time of the commission of the
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acts or conduct which gave rise to the forfeiture of the property un
this section; or
(ii) the petitioner is a bona fide purchaser for value of the ri
title, or interest in the property and at the time of purchase re
ably believed that the property was not subject to forfeiture under
section.
(g) Following the court's disposition of all petitions filed under
subsection, or ifno petitions are filed following the expiration of the pe •
provided in Subsection (b) for the filing of petitions, the state or the co
has clear title to property subject to the order of forfeiture and
warrant good title to any subsequent purchaser or transferee.
History: C. 1953, § 76-10-1603.5, enacted
by L. 1987, ch. 238, § 4; 1992, ch. 30, § 169;
1993, ch. 38, § 83.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted
"Subsection (16)" for "Subsection (14)" in Subsection (7)(b).
The 1993 amendment, effective May 3, 1993,
inserted "or district attorney" near the middle
of Subsection (1), near the end of Subsection
(7)(a), near the beginning of Subsection (8)(a),

and in the second sentence of Su
(16)(e); inserted "or a district attorney" in
places in Subsection (8)(b); inserted "or,
within a prosecution district, the district at
ney" in Subsections (lO)(a) and (12); inse
"or the district attorney" near the middle,
Subsection (l0)(a), near the beginning ofS 1
section (ll)(a), near the middle of Subsecti'
(15), and in two places in Subsection (16X
and made stylistic changes throughout the '
tion.

COLLATERAL REFERENCES
A.L.R. - Forfeiture of homestead based on
criminal activity conducted on premises state cases, 16 A.L.R.5th 855.
Commencement of limitation period for

76-10-1604.

Enforcement

criminal prosecution under Racketeer
enced and Corrupt Organizations Act (RICQ
18 uses §§ 1961-1968, 89 A.L.R. Fed. 887:·•

authority of peace officers.

Notwithstanding any law to the contrary, peace officers in the state ofUt
shall have authority to enforce the criminal provisions of this act by initia •
investigations, assisting grand juries, obtaining indictments, filing inform
tions, and assisting in the prosecution of criminal cases through the attorne
general or county attorneys' offices.
History: C. 1953, 76-10-1604, enacted by
L. 1981,ch.94,§
1.

76-10-1605. Remedies of person injured by a pattern o
unlawful activity - Double damages - Costs,·
including attorney's fee -Arbitration
-Agency
- Burden of proof - Actions by attorney gen•·
eral, county attorney, or district attorney-Dis•·
missal - Statute of limitations - Authorized •
orders of district court.
( 1) A person injured in his person, business, or property by a person engaged
in conduct forbidden by any provision of Section 76-10-1603 may sue in an
appropriate district court and recover twice the damages he sustains, regardless of whether:
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(a) the injury is separate or distinct from the injury suffered as a result
of the acts or conduct constituting the pattern of unlawful conduct alleged
as part of the cause of action; or
(b) the conduct has been adjudged criminal by any court of the state or
of the United States.
(2) A party who prevails on a cause of action brought under this section
recoversthe cost of the suit, including a reasonable attorney's fee.
(3) All actions arising under this section which are grounded in fraud are
subjectto arbitration under Title 78, Chapter 31a.
(4) In all actions under this section, a principal is liable for actual damages
forharm caused by an agent acting within the scope of either his employment
or apparent authority. A principal is liable for double damages only if the
pattern of unlawful activity alleged and proven as part of the cause of action
was authorized, solicited, requested, commanded, undertaken, performed, or
recklesslytolerated by the board of directors or a high managerial agent acting
within the scope of his employment.
(5) In all actions arising under this section, the burden of proof is clear and
convincingevidence.
(6) The attorney general, county attorney, or, if within a prosecution district,
the district attorney may maintain actions under this section on behalf of the
state, the county, or any person injured by a person engaged in conduct
forbidden by any provision of Section 76-10-1603, to prevent, restrain, or
remedy injury as defined in this section and may recover the damages and
costsallowed by this section.
(7) In all actions under this section, the elements of each claim or cause of
actionshall be stated with particularity against each defendant.
(8) If an action, claim, or counterclaim brought or asserted by a private
party under this section is dismissed prior to trial or disposed of on summary
judgment, or if it is determined at trial that there is no liability, the prevailing
party shall recover from the party who brought the action or asserted the claim
or counterclaim the amount of its reasonable expenses incurred because of the
defense against the action, claim, or counterclaim, including a reasonable
attorney's fee.
(9) An action or proceeding brought under this section shall be commenced
within three years after the conduct prohibited by Section 76-10-1603 terminates or the cause of action accrues, whichever is later. This provision
supersedes any limitation to the contrary.
(10) (a) In any action brought under this section, the district court has
jurisdiction to prevent, restrain, or remedy injury as defined by this
section by issuing appropriate orders after making provisions for the
rights of innocent persons.
(b) Before liability is determined in any action brought under this
section, the district court may:
(i) issue restraining orders and injunctions;
(ii) require satisfactory performance bonds or any other bond it
considers appropriate and necessary in connection with any property
or any requirement imposed upon a party by the court; and
(iii) enter any other order the court considers necessary and proper.
(c) After a determination of liability, the district court may, in addition
to granting the relief allowed in Subsection (1), do any one or all of the
following:
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(i) order any person to divest himself of any interest in or any
control, direct or indirect, of any enterprise;
(ii) impose reasonable restrictions on the future activities or investments of any person, including prohibiting any person from engaging
in the same type of endeavor as the enterprise engaged in, to the
extent the Utah Constitution and the Constitution of the United
States permit; or
(iii) order the dissolution or reorganization of any enterprise.
(d) However, if an action is brought to obtain any relief provided by this
section, and if the conduct prohibited by Section 76-10-1603 has for its
pattern of unlawful activity acts or conduct illegal under Section 76-101204, 76-10-1205, 76-10-1206, or 76-10-1222, the court may not enter any
order that would amount to a prior restraint on the exercise of an affected
party's rights under the First Amendment to the Constitution of the
United States, or Article I, Sec. 15 of the Utah Constitution. The court
shall, upon the request of any affected party, and upon the notice to all
parties, prior to the issuance of any order provided for in this subsection,
and at any later time, hold hearings as necessary to determine whether
any materials at issue are obscene or pornographic and to determine if
there is probable cause to believe that any act or conduct alleged violates
Section 76-10-1204, 76-10-1205, 76-10-1206, or 76-10-1222. In making its
findings the court shall be guided by the same considerations required of
a court making similar findings in criminal cases brought under Section
76-10-1204, 76-10-1205, 76-10-1206, or 76-10-1222, including, but not
limited to, the definitions in Sections 76-10-1201, 76-10-1203, and 76-101216, and the exemptions in Section 76-10-1226.
History: C. 1953, § 76-10-1605, enacted
by L. 1987, ch. 238, § 5; 1989, ch. 22, § 46;
1993, ch. 38, § 84.
Repeals and Reenactments.
- Laws
1987, ch. 238, § 5 repealed former § 76-101605, as enacted by Laws 1981, ch. 94, § 1,
relating to remedies of a person injured by a

pattern of racketeering activity, and enacts the
present section.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or, if
within a prosecution district, the district attorney" and made a stylistic change near the
beginning of Subsection (6).

NOTES TO DECISIONS
Calculation of damages.
In calculating damages based on unlawful
activities involving the crimes of bribery and
receiving stolen property, damage calculations

applicable to civil conspiracy and conversion
can be used to arrive at the actual damages
sustained by plaintiff. Alta Indus. Ltd. v. Hurst,
846 P.2d 1282 (Utah 1993).

COLLATERAL REFERENCES
A.L.R. - Civil action for damages under
state Racketeer Influenced and Corrupt Organizations Acts (RICO) for losses from racketeering activity, 62 A.L.R.4th 654.
Recovery of damages for personal injuries in
civil action for damages under Racketeer Influenced and Corrupt Organizations Act (18 USCS

§ 1964(c)), 96 A.L.R. Fed. 881.
Liability, under Racketeer Influenced and
Corrupt Organizations Act (RICO) (18 USCS
§§ 1961-1968), for retaliation against employee
for disclosing or refusing to commit wrongful
act, 100 A.L.R. Fed. 667.
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76-10-1606. Repealed.
Repeals. - Laws 1987, ch. 238, § 8 repeals
§ 76-10-1606,as last amended by Laws 1985,

ch. 234, § 4, relating to payments to the general fund of the state or a county.

76-10-1607. Evidentiary value of criminal
civil proceeding.

judgment

in

Afinal judgment or decree rendered iri favor of the state or a county in any
criminal proceeding brought by this state or a county shall preclude the
defendantfrom denying the essential allegations of the criminal offense in any
subsequentcivil proceeding.
History: C. 1953, 76-10-1607, enacted by
L.1981,ch. 94, § 1.

76-10-1608. Severability

clause.

If any part or application of the Utah Pattern ofUnlawfulActivity Act is held
invalid,the remainder of this part, or its application to other situations or
persons,is not affected.
History: C. 1953, 76-10-1608, enacted by
L.1981,ch. 94, § l; 1987, ch. 238, § 6.

76-10-1609. Prospective

application.

The amendments to the Utah Pattern of Unlawful Activity Act are prospective in nature and apply only to civil causes of action accruing after the
effectivedate of this act. However, crimes committed prior to the effective date
ofthis act may comprise part of a pattern of unlawful activity if at least one of
thecriminal episodes comprising that pattern occurs after the effective date of
this act and the pattern otherwise meets the definition of pattern of unlawful
activityas defined in Section 76-10-1602.
History: C. 1953, § 76-10-1609, enacted
byL.1987, ch. 238, § 7.
Compiler'sNotes. - The phrase "effective

date of this act" means April 27, 1987, the
effective date of Laws 1987, ch. 238.

PART 17
CABLETELEVISION PROGRAMMING DECENCY ACT
(Repealed by Laws 1988, ch. 5, § 1.)

76-10-1701to 76-10-1708.

Repealed.

Laws 1988, ch. 5, § 1 repeals
76-10-1708, as enacted by
Laws 1983, ch. 207, §§ 1 to 8, entitled the
Repeals. -

ff 76-10-1701to

Cable Television Programming Decency Act,
effective April 25, 1988. For present provisions,
see § 76-10-1229.
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PART 18
COMMUNICATIONS FRAUD
76-10-1801. Communications
ties.

fraud - Elements - Penal•

(1) Any person who has devised any scheme or artifice to defraud another or
to obtain from another money, property, or anything of value by means of false
or fraudulent pretenses, representations, promises, or material omissions, and
who communicates directly or indirectly with any person by any means for the •
purpose of executing or concealing the scheme or artifice is guilty of:
(a) a class B misdemeanor when the value of the property, money, or
thing obtained or sought to be obtained is $100 or less;
(b) a class A misdemeanor when the value of the property, money, or
thing obtained or sought to be obtained is more than $100 but does not
exceed $1,000;
(c) a third degree felony when the value of the property, money, or thing
obtained or sought to be obtained is more than $1,000 but does not exceed
$10,000;
(d) a second degree felony when the value of the property, money, or
thing obtained or sought to be obtained is more than $10,000 but does not
exceed $100,000;
(e) a second degree felony when the object of the scheme or artifice to
defraud is other than the obtaining of something of monetary value; and
(f) a first degree felony when the value of the property, money, or thing
obtained or sought to be obtained is $100,000 or more.
(2) The determination of the degree of any offense under Subsection (1) shall
be measured by the total value of all property, money, or things obtained or
sought to be obtained by the scheme or artifice described in Subsection (1)
except as provided in Subsection (l)(e).
(3) Reliance on the part of any person is not a necessary element of the
offense described in Subsection (1).
(4) An intent on the part of the perpetrator of any offense described in
Subsection (1) to permanently deprive any person of property, money, or thing
of value is not a necessary element of the offense.
(5) Each separate communication made for the purpose of executing or
concealing a scheme or artifice described in Subsection (1) is a separate act and
offense of communication fraud.
(6) (a) To communicate as described in Subsection (1) means to bestow,
convey, make known, recount, impart; to give by way of information; to
talk over; or to transmit information.
(b) Means of communication include but are not limited to use of the •
mail, telephone, telegraph, radio, television, newspaper, computer, and
spoken and written communication.
(7) A person may not be convicted under this section unless the pretenses,
representations, promises, or material omissions made or omitted were made
or omitted intentionally, knowingly, or with a reckless disregard for the truth.
History: C. 1953, 76-10-1801, enacted by
L. 1985, ch. 157, § 2; 1990, ch. 79, § 1.
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NOTES TO DECISIONS
ANALYSIS

Culpability.
Elements.
Cited.

Culpability.
This section requires the state to prove beyonda reasonable doubt that defendant either
knewof the falsity, or had a reckless disregard
for the truth, of any "pretenses, representations,promises, or material omissions" made by
the defendant. Former Subsection (7), making
absenceof knowledge or recklessness an affirmativedefense,merely emphasized that absent
either of these mental states, a conviction for

communications fraud is improper. State v.
Tebbs, 786 P.2d 775 (Utah Ct. App. 1990).
This section has never placed upon defendant
the burden to prove the absence of criminal
intent on his part. See State v. Tebbs, 786 P.2d
775 (Utah Ct. App. 1990).
Elements.
A required element of the crime of communications fraud is that the object of the fraud be
proven. State v. Becker, 803 P.2d 1290 (Utah Ct.
App. 1990).
Cited in State v. LeFevre, 825 P.2d 681 (Utah
Ct. App. 1992).

PART 19
MONEYLAUNDERING AND CURRENCY TRANSACTION
REPORTING
76-10-1901. Short title.
This part is known as the Money Laundering and Currency Transaction
ReportingAct.
History: C. 1953, 76-10-1901, enacted by
L 1989, ch. 241, § 1.

76-10-1902. Definitions.
As used in this part:
(1) "Bank" means each agent, agency, or office in this state of any person
doing business in any one of the following capacities:
(a) a commercial bank or trust company organized under the laws
of this state or of the United States;
(b) a private bank;
(c) a savings and loan association or a building and loan association
organized under the laws of this state or of the United States;
(d) an insured institution as defined in Section 401 of the National
Housing Act;
(e) a savings bank, industrial bank, or other thrift institution;
(f) a credit union organized under the laws of this state or of the
United States; or
(g) any other organization chartered under Title 7 and subject to
the supervisory authority set forth in that title.
(2) "Conducts" includes initiating, concluding, or participating in initiating or concluding a transaction.
(3) (a) "Currency" means the coin and paper money of the United
States or of any other country that is designated as legal tender, that
circulates, and is customarily used and accepted as a medium of
exchange in the country of issuance.
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(b) "Currency" includes United States silver certificates, United
States notes, Federal Reserve notes, and foreign bank notes customarily used and accepted as a medium of exchange in a foreign country.
(4) "Financial institution" means any agent, agency, branch, or office
within this state of any person doing business, whether or not on a regular
basis or as an organized business concern, in one or more of the following
capacities:
(a) a bank, except bank credit card systems;
(b) a broker or dealer in securities;
(c) a currency dealer or exchanger, including a person engaged in
the business of check cashing;
(d) an issuer, seller, or redeemer of travelers checks or money
orders, except as a selling agent exclusively who does not sell more
than $150,000 of the instruments within any 30-day period;
(e) a licensed transmitter of funds or other person engaged in the
business of transmitting funds;
(f) a telegraph company;
(g) a person subject to supervision by any state or federal supervisory authority; or
(h) the United States Postal Service regarding the sale of money
orders.
(5) "Financial transaction" means a transaction:
(a) involving the movement of funds by wire or other means or
involving one or more monetary instruments, which in any way or
degree affects commerce; or
(b) involving the use of a financial institution that is engaged in, or
its activities affect commerce in any way or degree.
(6) The phrase "knowing that the property involved in a financial
transaction represents the proceeds of some form of unlawful activity"'
means that the person knows the property involved in the transaction
represents proceeds from a form, though he does not necessarily know
which form, of activity that constitutes a felony under state or federal law,
regardless of whether or not the activity is specified in Subsection (9).
(7) "Monetary instruments" means coins or currency of the United
States or of any other country, travelers checks, personal checks, bank
checks, money orders, and investment securities or negotiable instruments in bearer form or in other form so that title passes upon delivery.
(8) "Person" means an individual, corporation, partnership, trust or
estate, joint stock company, association, syndicate, joint venture, or other
unincorporated organization or group, and all other entities cognizable as
legal personalities.
(9) "Prosecuting agency'' means the office of the attorney general or the
office of the county attorney, including any attorney on the staff whether
acting in a civil or criminal capacity.
(10) "Specified unlawful activity'' means any unlawful activity defined
as an unlawful activity in Section 76-10-1602, except Subsection (4)(aaaa),
and includes activity committed outside this state which, if committed
within this state, would be unlawful activity.
(11) "Transaction" means a purchase, sale, loan, pledge, gift, transfer,
delivery, or other disposition. With respect to a financial institution,
"transaction" includes a deposit, withdrawal, transfer between accounts,
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exchange of currency, loan, extension of credit, purchase or sale of any
stock, bond, certificate of deposit, or other monetary instrument, or any
other payment, transfer, or delivery by, through, or to a financial institution, by whatever means effected.
(12) "Transaction in currency" means a transaction involving the physical transfer of currency from one person to another. A transaction that is
a transfer of funds by means of bank check, bank draft, wire transfer, or
other written order that does not include the physical transfer of currency
is not a transaction in currency under this chapter.
History: C. 1953, 76-10-1902, enacted by
L.1989, ch. 241, § 2; 1993, ch. 80, § 1.
Amendment Notes. - The 1993 amendment,effectiveMay 3, 1993, added Subsections
(1),(4), and (9), deleted fonner Subsections (7)
and (8), which defined "reporting institution"
and "reporting person," and redesignated the
remainingsubsections accordingly and, in Subsection(10), substituted "defined as an unlawful activity"for "as defined" near the beginning
and added all of the language beginning with
"except"at the end.

Federal Law. -Section 401 of the National
Housing Act, cited in Subsection (l)(d), was 12
U.S.C. § 1724. It was repealed in 1989, along
with the rest of Subchapter N of the Act,
Insurance of Savings and Loan Accounts.
Compiler's Notes. - The reference in Subsection (6) to Subsection (9) should now cite
Subsection (10), which specifies unlawful activity and which was redesignated from (9) to (10)
by the 1993 amendment.

76-10-1903. Money laundering
Elements - Penalty.

by financial transaction

-

(1) A person commits the offense of money laundering by financial transaction if, knowing that the property involved in a financial transaction represents proceeds of some form of unlawful activity, he conducts or attempts to
conducta financial transaction which in fact involves the proceeds of specified
unlawful activity:
(a) with intent to promote the carrying on of specified unlawful activity;
or
(b) knowing that the transaction is designed in whole or in part to:
(i) conceal or disguise the nature, the location, the source, the
ownership, or the control of the proceeds of specified unlawful activity;
or
(ii) avoid a transaction reporting requirement under this chapter.
(2) Money laundering by financial transaction is a second degree felony.
History: C. 1953, 76-10-1903, enacted by
L. 1989, ch. 241, § 3.

76-10-1904. Money laundering
ments - Penalty.

by transportation

-

Ele-

(1) A person commits the offense of money laundering by transportation if
he transports or attempts to transport a monetary instrument or funds:
(a) with the intent to promote the carrying on of specified unlawful
activity; or
(b) knowing that the monetary instrument or funds involved in the
transportation represent the proceeds of some form of unlawful activity
and knowing that the transportation is designed in whole or in part to:
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(i) conceal or disguise the nature, the location, the source, the
ownership, or the control of the proceeds of specified unlawful activity;
or
(ii) avoid a transaction reporting requirement under this chapter.
(2) Money laundering by transportation is a second degree felony.
History: C. 1953, 76-10-1904, enacted by
L. 1989, ch. 241, § 4.

76-10-1905.

Repealed.

Repeals. - Laws 1993, ch. 80, § 4 repeals
§ 76-10-1905, as enacted by Laws 1989, ch.
241, § 5, imposing civil penalties for violations

of§§ 76-10-1903 and 76-10-1904, effectiveMay
3, 1993.

76-10-1906. Reporting by financial institutions - Crimi•
nal and civil penalties - Enforcement.
(1) (a) All financial institutions in this state required to file reports under
Title 31, Sections 5311 through 5313, United States Code Annotated, as
prescribed by 31 Code of Federal Regulations Section 103.22, shall file a
duplicate copy of the required report with the Utah Division of Investiga•
tion.
(b) All persons engaged in a trade or business, except financial institutions referred to in Subsection (l)(a), who receive more than $10,000 in
domestic or foreign currency in one transaction, or who receive this
amount through two or more related transactions during any one business'
day, shall complete and file with the Utah Division of Investigation the
information required by Title 26, Section 60501, United States Code
Annotated, concerning returns relating to currency received in trade or
business.
(c) Any person who knowingly and intentionally fails to comply with the
reporting requirements of this subsection is:
(i) on a first conviction, guilty of a class C misdemeanor; and
(ii) on a second or subsequent conviction, guilty of a class A
misdemeanor.
(d) A person is guilty of a third degree felony who knowingly and·•
intentionally violates any part of this subsection and the violation is
committed either:
(i) in furtherance of the commission of any other violation of state
law; or
(ii) as part of a pattern of illegal activity involving transactions
exceeding $100,000 in any 12-month period.
(2) The Utah Division of Investigation shall enforce compliance with Sub-.
section (1) and is custodian of all information and documents filed under
Subsection (1). The information is confidential except any law enforcement
agency, county attorney, district attorney, or the attorney general, when
establishing a clear need for the information for investigative purposes, shall
have access and shall maintain the information in a confidential manner
except as otherwise provided by the Utah Rules of Criminal Procedure.
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History: C. 1953, 76-10-1906, enacted by
L.1989,ch. 241, § 6; 1993, ch. 38, § 85; 1993,
ch.80, § 2.
Amendment Notes. - The 1993 amendmentby ch. 38, effective May 3, 1993, made a
stylisticchange near the beginning of Subsection(l)(a) and inserted "district attorney" in the
secondsentence of present Subsection (2).
The1993 amendment by ch. 80, effective May
3, 1993, inserted "in this state" in Subsection
(l)(a),changed the style of the federal citation

76-10-1908

in Subsection (l)(b), deleted former Subsection
(2), which provided for an additional civil penalty, and redesignated former Subsection (3) as
Subsection (2).
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Cross-References. - Investigations Division in Department of Public Safety, § 53-4103.

76-10-1907. Separate offenses.
(1) Under this part each individual currency transaction exceeding $10,000
andmade in violation of Subsection 76-10-1906(1) or each financial transaction
in violation of Section 76-10-1903 or 76-10-1904 involving the movement of
funds in excess of $10,000 is a separate punishable offense.
(2) Under this part each failure to file a report as required under Subsection
76-10-1906(1)is a separate punishable offense.
History: C. 1953, 76-10-1907, enacted by
L. 1989, ch. 241, § 7.

76-10-1908. Forfeiture - Grounds -Procedure-Disposition of property forfeited.
(1) Any of the following property shall be subject to civil forfeiture and no
property right exists in it:
(a) any conveyance including vehicles, aircraft, watercraft, or other
vessel used in violation of Section 76-10-1904;
(b) any property involved in a financial transaction in violation of
Section 76-10-1903; and
(c) any monetary instruments or funds which are the subject of a
violation of Section 76-10-1903, 76-10-1904, or 76-10-1906.
(2) Property subject to forfeiture under Subsection (1) may be seized by any
peaceofficer of this state upon process issued by any court having jurisdiction
overthe property. However, seizure without process may be made when:
(a) the seizure is incident to an arrest or search under a search warrant,
an inspection under an administrative inspection warrant, under a writ of
attachment, or under a writ of garnishment;
(b) the property subject to seizure has been the subject of a prior
judgment in favor of the state in a criminal injunction or forfeiture
proceeding under this section; or
(c) the peace officer has probable cause to believe that the property has
been used in violation of Section 76-10-1903, 76-10-1904, or 76-10-1906.
(3) In the event of seizure under Subsection (2), proceedings under Subsection (4) shall be instituted promptly.
(4) Property taken or detained under this section is not repleviable but is in
custodyof the law enforcement agency making the seizure, subject only to the
orders and decrees of the court or the official having jurisdiction. When
property is seized under this chapter, the appropriate person or agency may:
(a) place the property under seal;
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(b) remove the property to a place designated by it or the warrant under
which it was seized; or
.'
(c) take custody of the property and remove it to an appropriate locatiofi
for disposition in accordance with law.
(5) When any property is subject to civil forfeiture, a determination fi
forfeiture to the state shall be made as follows:
(a) A complaint verified on oath or affirmation shall be prepared by th
prosecuting agency where the property was seized or is to be seized.
complaint shall be filed in the circuit or district court if the property is no~
real property and the value is less than $20,000. The complaint shall be
filed in the district court if the value of property other than real prope
is $20,000 or more or the property is real property. If the complaint
includes property under the jurisdiction of the circuit court and also
property under the exclusive jurisdiction of the district court, the comr
plaint shall be filed in the district court. The complaint shall describe witll
reasonable particularity:
(i) the property which is the subject matter of the proceedings;
(ii) the date and place of seizure, if known; and
(iii) the allegations which constitute a basis for forfeiture.
(b) Upon filing the complaint, the clerk of the court shall forthwith iss
a warrant for seizure of the property which is the subject matter of
action and deliver it to a peace officer for service, unless the property
previously been seized without a warrant under Subsection (2). If tht
property was seized under Subsection (2), the warrant of seizure shall
delivered to the officer having custody of the property who shall proceed
directed in the warrant.
(c) Notice of the seizure and intended forfeiture shall be filed with
county clerk, and served together with a copy of the complaint, upon
persons known to the prosecuting agency to have a claim in the property
by one of the following methods:
(i) upon each claimant whose name and address is known, at th
last known address of the claimant, or upon each owner whose right,
title, or interest is of record in the Division of Motor Vehicles, b
mailing a copy of the notice and complaint by certified mail to th
address given upon the records of the division, which service •
considered complete even though the mail is refused or cannot
forwarded; and
(ii) upon all other claimants whose addresses are unknown, bu
who are believed to have an interest in the property, by one publica
tion in a newspaper of general circulation in the county where
seizure was made.
(d) Except under Subsection (5)(e), any claimant or interested party
shall file with the court a verified answer to the complaint within 20 da
after service has been obtained.
(e) When property is seized under this section, any interested personor
claimant of the property, prior to being served with a complaint undert •
section, may file a petition in the court having jurisdiction for release ofhis
interest in the property. The petition shall specify the claimant's intere
in the property and his right to have it released. A copy shall be serv
upon the county attorney in the county of the seizure, who shall answ
the petition within 20 days. A petitioner need not answer a complaint
forfeiture.
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(f) After 20 days following service of a complaint or petition for release,

the court shall examine the record and if no answer is on file, the court
shall allow the complainant or petitioner an opportunity to present
evidence in support of his claim and order forfeiture or release of the
property as the court determines. If a prosecuting agency has not filed an
answer to a petition for release and the court determines from the
evidence that the petitioner is not entitled to recovery of the property, it
shall enter an order directing the prosecuting agency to answer the
petition within ten days. If no answer is filed within that period, the court
shall order the release of the property to the petitioner entitled to receive
it.
(g) When an answer to a complaint or petition appears of record at the
end of 20 days, the court shall set the matter for hearing within 20 days.
At this hearing all interested parties may present evidence of their rights
of release of the property following the state's evidence for forfeiture. The
court shall determine by a preponderance of the evidence the issues in the
case and order forfeiture or release of the property as it determines.
(h) When the court determines that claimants have no right in the
property in whole or in part, it shall declare the property to be forfeited
and direct it to be delivered as provided in Subsection (6).
(i) When the court determines that property, in whole or in part, is not
subject to forfeiture, it shall order release of the property to the proper
claimant. If the court determines that the property is subject to forfeiture
and release in part, it shall order partial release and partial forfeiture.
When the property cannot be divided for partial forfeiture and release, the
court shall order it sold and the proceeds distributed:
(i) first, to defray the costs of the action, including seizure, storage
of the property, legal costs of filing and pursuing the forfeiture, and
costs of sale;
(ii) second, proportionally among the legitimate claimants; and
(iii) third, as provided under Subsection (6).
(6) Disposition of all property forfeited under Subsections (1) through (5) by
a findingof the court that no person is entitled to recover the property shall be
asfollows:
(a) Property forfeited under Subsection (l)(a), (b), or (c), if the property
is involved in a financial transaction in violation of Section 76-10-1903 or
is transported in violation of Section 76-10-1904, may be awarded to the
seizing agency upon a petition by the seizing agency of the property in the
complaint filed under Subsection (5)(a) and a finding by the court that the
seizing agency is able to use the forfeited property in the enforcement of
offenses under Title 58 and Title 76, Chapter 10.
(b) If the seizing agency makes no application or the court does not
make a finding under Subsection (6)(a) that the seizing agency should be
awarded the property, the forfeited property shall be deposited in the
custody of the Division of Finance. Any state agency, bureau, county,
municipality, or drug strike force which demonstrates a need for specific
property or classes of property which has been forfeited shall be given the
property for use in enforcement of laws prohibiting specified unlawful
activity or in enforcement of this part after payment to the prosecuting
agency of legal costs for filing and pursuing the forfeiture and upon the
application for the property to the director of the Division of Finance. The
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application shall clearly set forth the need for the property and the use to
which the property will be put.
(c) The director of the Division of Finance shall review all applications
for property deposited under Subsection (6)(b) and make a determination
based on necessity and advisability as to final disposition and shall notify
the designated applicant, who may obtain the property after payment of
all costs to the appropriate department. The Division of Finance shall
reimburse the prosecuting agency for costs of filing and pursuing the
forfeiture action, pot to exceed the amount of the net proceeds received
from the sale of the property.
(d) If no disposition is made upon an application under Subsection
(6)(a), (b), or (c), the Division of Finance shall dispose of the property by
public bidding, or, as considered appropriate, by destruction. Proceeds
from the sale of the property under this subsection shall be distributed as
provided in Subsection (e).
(e) Property forfeited under Subsection (l)(c) for violation of Section
76-10-1906 and proceeds from the sale of the property under Subsection
(6)(d) shall be awarded and ordered distributed to the General Fund.
(7) Any person who violates any provision of Section 76-10-1903, 76-101904, or 76-10-1906 shall forfeit to the state all property, funds, or monetary
instruments involved in the violation or, if unavailable for forfeiture in species,
its value whether or not located in this state.
(8) Upon conviction for violating any provision of Section 76-10-1903,
76-10-1904, or 76-10-1906, the court may make an order with respect to any
property of the defendant, or in which the defendant has an interest, whether
or not in this state, to accomplish or further the forfeiture provided under
Subsection (7) or the collection of costs under this section.
(9) All rights, title, and interest in forfeitable property described in this
section vest in the state upon the commission of the act or conduct giving rise
to the forfeiture under this section.
(10) (a) After forfeiture of property under this section, the court shall direct
the disposition of the property by sale or other commercially feasible
means, making provision for the rights of any innocent persons. Any
property right or interest not exercisable by or transferable for value to the
state expires and does not revert to the defendant. The defendant or any
person acting in concert with or on behalf of the defendant is not eligible
to purchase forfeited property at any sale ordered by the court.
(b) The court may restrain or stay the sale or disposition of the property
pending the conclusion of any appeal of the criminal case giving rise to the
forfeiture, if the applicant demonstrates that proceeding with the sale or
disposition of the property would result in irreparable injury, harm, or loss
to him.
(c) The proceeds of any sale or other disposition of property forfeited
under this section or any monies forfeited may be used first to pay the
expenses of the forfeiture and the sale including expenses of seizure,
maintenance, and custody of the property pending its disposition, advertising, anq court costs.
(d) Disposition of property forfeited under Subsections (7) through (13)
shall be as provided in Subsection (6).
(e) Notwithstanding any provisions of this section to the contrary, the
state is obligated to search the lien records applicable to the forfeitable
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property to determine whether any valid lien against the property has
been perfected. As long as the lien holder did not violate the provisions of
this section, title to forfeitable property shall be subject to such lien, and
the state will either give possession of the property to the lien holder or
pay to the lien holder the amount secured by the lien.
(11) In any forfeiture proceeding under Subsections (7) through (13), the
prosecutor prosecuting the defendant may:
(a) petition the court for mitigation or remission of forfeiture, for
restoration of forfeited property to victims of a violation of this section or
to take any other action to protect the rights of innocent persons in the
interest of justice and the court may, in its discretion, grant the petition;
(b) compromise claims arising under this section;
(c) award compensation to persons providing information resulting in a
forfeiture under this section; or
(d) take appropriate measures necessary to safeguard and maintain
property ordered forfeited under this section pending its disposition.
(12) In a proceeding under this section where forfeiture is declared, in whole
or in part, the court shall:
(a) determine the costs incurred by the prosecuting agency prosecuting
the forfeiture which shall be paid by the recipient of forfeited assets from
the proceeds from the assets; and
(b) assess all costs of the forfeiture proceeding including seizure and
storage of the property against the individual or individuals whose
conduct was the basis for the forfeiture, and may assess costs against any
other claimant or claimants to the property as appropriate.
(13) Proceedings under this section are independent of any other proceedings whether civil or criminal under this section or the laws of this state.
History: C. 1953, 76-10-1908, enacted by
L.1993,ch.80,§ 3; 1994,ch. 12, § 113.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, inserted ''by the
seizing agency of" before "the property'' in Subsection (6)(a).

Effective Dates. - Laws 1993, ch. 80 became effective on May 3, 1993, pursuant to
Utah Const., Art. VI, Sec. 25.
Cross-References. - Division of Finance,
§ 63A-3-101.
Motor Vehicle Division, § 41-la-106.

COLLATERAL REFERENCES

A.L.R. - Forfeiture of homestead based on
criminal activity conducted on premises state cases, 16 A.L.R.5th 855.

PART 20
SECURITY OF RESEARCH FACILITIES
76-10-2001.

Definitions.

As used in this part:
(1) "Building," in addition to its commonly-accepted meaning, means
any watercraft, aircraft, trailer, sleeping car, or other structure or vehicle
adapted for overnight accommodations of persons or for carrying on
business and includes:
(a) each separately secured or occupied portion of the building or
vehicle; and
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(b) each structure appurtenant or connected to the building or
vehicle.
(2) "Enter" means:
(a) an intrusion of any part of the body; or
(b) the intrusion of any physical object, sound wave, light ray,
electronic signal, or other means of intrusion under the control of the
actor.
(3) "Research" means studious and serious inquiry, examination, investigation, or experimentation aimed at the discovery, examination, or
accumulation of facts, data, devices, theories, technologies, or applications
done for any public, governmental, proprietorial, or teaching purpose.
(4) "Research facility" means any building, or separately secured yard,
pad, pond, laboratory, pasture, pen, or corral which is not open to the
public, the major use of which is to conduct research, to house research
subjects, to store supplies, equipment, samples, specimens, records, data,
prototypes, or other property used in or generated from research.
History: C. 1958, 76-10-1901, enacted by
L. 1989, ch. 179, § l; recompiled as 76-102001.
Compiler's Notes. - Because another

76-10-2002.

§ 76-10-1901 was enacted in 1989, this section
was redesignated as§ 76-10-2001 by the Office
of Legislative Research and General Counsel.

Burglary of a research facility - Penalties.

(1) A person is guilty of burglary of a research facility ifhe enters or remains
unlawfully in a research facility with the intent to:
(a) obtain unauthorized control over any property, sample, specimen,
record, data, test result, or proprietary information in the facility;
(b) alter or eradicate any sample, specimen, record, data, test result, or
proprietary information in the facility;
(c) damage, deface, or destroy any property in the facility;
(d) release from confinement or remove any animal, or biological vector
in the facility regardless of whether or not that animal or vector is
dangerous;
(e) commit an assault on any person;
(f) commit any other felony; or
(g) interfere with the personnel or operations of a research facility
through any conduct that does not constitute an assault.
(2) A person who violates Subsection (l)(g) is guilty of a class A misdemeanor. A person who violates any other provision in this section is guilty of a
felony of the second degree.
History: C. 1958, 76-10-1902, enacted by
L. 1989, ch. 179, § 2; recompiled as 76-102002.
Compiler's Notes. - Because another

§ 76-10-1902 was enacted in 1989, this section
was redesignated as§ 76-10-2002 by the Office
of Legislative Research and General Counsel.
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PART 21
MISUSE OF RECYCLING BINS
76-10-2101. Use of recycling
Penalties.

bins -

Prohibited

items -

(1) As used in this section:
(a) "Recycling'' means the process of collecting materials diverted from
the waste stream for reuse.
(b) "Recycling bin" means any receptacle made available to the public
by a governmental entity or private business for the collection of any
source-separated item for recycling purposes.
(2) It is an infraction to place any prohibited item or substance in a recycling
bin if the bin is posted with the following information printed legibly in basic
English:
(a) a descriptive list of the items that may be deposited in the recycling
bin, entitled in boldface capital letters: "ITEMS YOU MAY DEPOSIT IN
THIS RECYCLING BIN:";
(b) at the end of the list in Subsection (a), the following statement in
boldface capital letters: "REMOVING FROM THIS BIN ANY ITEM THAT
IS LISTED ABOVE AND THAT YOU DID NOT PLACE IN THE CONTAINER IS THE CRIMINAL OFFENSE OF THEFT, PUNISHABLE BY
LAW.";
(c) the following statement in boldface capital letters: "DEPOSIT OF
ANY OTHER ITEM IN THIS RECYCLING BIN IS AGAINST THE LAW.";
(d) the following statement in boldface capital letters, posted on the
recycling collection container in close proximity to the notices required
under Subsections (2)(a), (b), and (c): "PLACING ANY ITEM OR SUBSTANCE IN THIS RECYCLING BIN OTHER THAN THOSE ALLOWED
IN THE LIST POSTED ON THIS BIN IS AN INFRACTION, PUNISHABLE BY A MAXIMUM FINE OF $750."; and
(e) the name and telephone number of the entity that owns the
recycling bin or is responsible for its placement and maintenance.
History: C. 195:J, 76-10-2101, enacted by
L. 1992, ch. 245, § 1.
Effective Dates. - Laws 1992, ch. 245

became effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.
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